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ABSTRACT
In 1993, Sweden commenced the unprecedented: practrce of usmg Laﬁguage Analyszs
(LA) as evrdenee in refugee status determrnatron Since that time, Western ge\rerr)rnents
trying to cope with the pereelved refugee errsrs lrave srmllarly adopted the tool ;to | :
cerroborate and und;errnine the natiouality clairns ef aeyluna eeekers eros"s"irrg borders o
| WithOut identiry ‘documents. Durmg this same perrod, language ,prefessiorrals, lavlfyers,,, L
© varlous news rnedia, and othere aerosks‘ the glebe hal/e proeeeded to fuel'internatiohal
~ controversy on the subjee‘r, largely ehallengiug lhe lrngursuc in‘regrityer theteel,lwhlle
investing less energy addreesing the politieal'eorrlekt of use, as Well as‘ thermplleatrons |
for \yfiolatlion’s of refugee righte. In 2007, Canadareﬂee;ted prioritized eQneerne for :
‘efﬁeiency whenrt :rnad‘e publl’c afpllotf proj eet to addrese,tlle‘\;/alue Ofﬂ’llS language tool 1n !
ardlrlg status deelsren makmg This paper 1nterr0gates the Canadrarr efﬁcreney paradrgm
threugh the Australran lens of LA m praetree In exposing the ethical and legal sites of
likely‘disengagementsh’ould Canada proceed with implemen‘tation,’this paper cautions
against LA beeeming th‘e;mo"sti recent assault on a Canadiarr protection regirrre already
under siege. . -

- Key words: = language analysrs evrdence refugee status determmatron asylum seeker 4
Canada; Australia; Immigration and Refugee Board ~ ~
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~TION 1o INTRODUCTION

lt seems apparent that the trend of Western natlons closmg the1r doors on the world’
fugee populatlon is neither a new nor an abatmg one Plaut‘ ~l985 R1chmond 1993 Martm ez“ :
al.f‘2003 Kumln 2004 Canadran Councrl for Refugeesf(C R)CZOOS) Whlle 1nd1v1duals

currently resrdmg in camps in Thrrd World countnes are ¢

stently constructed as genume

ctrms deservmg of protectron asylum seckers who "se fud 'helr need for securrty by

dependently crossmg ‘borders are mcreasmgly percelved as economic mrgrants and bogus in
nature (Castles 2002) the conflation of which is only further : roblem 1zed::by the i mcreasmg
evalence and Western labellng of the undocumented”2 refugee e L
‘ Whrle governments of the West have seemlngly embraced a ¥ cs of exclusron

: v1rtually since processes of in- land determmatron were flrst establrshed Canada has in many :

ways remamed loyal to its refugee commitments’ and has 1ndeed helped to gurde the lut1on of

:mternatlonal human rights standards by establrshmg protectron precedents on’ the domestrcfront ‘

: But even in dorng S0, the country has ot evaded the tendency to counter these 1nclusrve -

: practlces wrthm the state by the rapld development of exclusrve measures out51de 1t (Glbney

;2003) Wh1le the mobrlrty of asylum seekers has been lmnted in recent years by visa controls -

fwhrch have helped safeguard agamst easy access to protectlon mechanlsms mor: recent patterns

:dsuggest that such mterventlomst developments have begun to pervade n

nl,"‘ access 10, but
'*falso the very process of status determmatlon 1tself f o
LT Whrle the 2001 lmmlgratlon and Refugee Protectron Act :IRPA);m Canada has worked

‘ ‘zto reduce the number of presrdmg members evaluatrng a clalrn to r 4 e‘ member panel 1t also

! The term bogus is here akin to fraud, and refers to widespread use of the word in ways that
ﬁlrngulstlcally both undermine and subvert the genume nature of one’s protect1on claim.

2 The use of quotat1on marks around the term * undocumente d” in thts context reflects the
negative connotations associated with the word by the publl y: mposed label. The drstmctlon
between “undocumented”/undocumented in this paper is 51gn1ﬁcant to note, as the latter b
references a more polltrcally correct acknowledgement of individuals who reside in Western i
‘nations illegally and without proper documentation, as. opposed to the former, which is -

~ ‘negatlvely linked by association to images of deceptlon and fraudulence P

3 Canada’s legal obligations are largely informed by procedural safeguards on the domestlc front
* namely, maintaining allegiance to the principle of non- -refoulement, and ensuring that individuals
~ are not returned to country contexts where “life or freedom would be threatened” (see Ofﬁce of
he H1gh Commissioner for Human Rights l95 l) s

‘:nterd1ct10n measures, offshore containment pol1<:1es and a Safe Thlrd Country Agreement all of o



promised a Refugee Appeal Division that has. continued to be delayed since implementati‘on
(IRPA 2001) In response to the growmg numbers of clarms belng made in the country, the -
ever-present burden of backlogs long processmg trmes and procedural delays (lmmrgratron and :
Refugee Board of Canada (IRB) 2007d) Canada has seemmgly ratlonallzed these reahtres m the :

~1nterest of efﬁcrency and the prrorrtlzed need for trmely declsron maklng, at the same. tlme ‘

: however strateglcally maskmg how such. changes threaten th 1ntegr1ty of asylum 1n today s
hegemonrc neohberal clrmate In these respects and others the wordmg of the Act 1tself begs the ‘
questlon as to whose mterest the legrslatron is truly protectmg, the natron or the newcomer And
n the context of a country that harbors an m land protectron system that has hrstorlcally':‘f"
struggled with balancrng the demands for efﬁcrency and farrness (Audltor General of Canada‘:ff?’
l997 Showler 2006) it seems that the Canadran system s evrdent need for greater equrhbrrumij
in these respects 1s slowly bemg usurped by the prrvrleged concern for a more practrcal and not a
more humanrtarran response to the drsplaced i .

Consrderrng the Canadlan regrme through such a lens of exclusron thrs paper addressesiﬁ,

‘ the recent popularrty of Language Analysrs (LA) as eV1dence in the decrsron-makmg process

and develops the posrtron that the potentral adoptlon of thls language tool in Canada is porsed to}

‘mark the most recent artrculatron of a domestlc assault on the natron S legal and mor

commrtments to asylum protectron Whrle the IRB m Canada represents the sole trrbun‘
responsrble for determmmg refugee status in the country, LA has been approached as a llkely{

tool to assist in the complex determlnatron process What has problematrcally not beeniy :

acknowledged 1s how prrorrtrzed effrcrency concerns have proven to subJugate to the perrphery‘i‘;
kboth clarmant s rrghts and farrness in other country contexts and what is of 1nterest 1s how‘ﬁf’f

Canadran artrculatlons presently mask these underlymg exclusronary 1mpulses

* The growth in the number of clarms 1S partrcularly relevant eonsrdermg 2001 marked a record
breakmg year (44,500 claims made) in Canadian history, and numbers have remained win
consistently high in years sinee (see US Commrttee for lmmrgrants and Refugees (USCIR) 2002

USCIR 2008). , , a e



. The Problem of Identity, Documents, and Evidence in an:Anti—“R\efugeeClirnate

R - The consul banged the table and said,

, ”Ifyou ve got no passport you're offi czally dead":
But we are stzZl allve my dear but we are still alive
: ~ et Auden 1966

A Western lens of perceptron 1nherently hnks the notronylrof 1dentrty clarmed and the

brhty to corroborate that claim with the prov151on of pape curnentatron such as a birth

"ertlﬁcate or passport In refugee status determlnatron wh , ed-to 1nternatronal and

omestrc refugee law clearly defines the boundarres of refug ] ,ood by the well founded”

nature ofa persons fear of persecutron (Offrce of the Hrgh Comrnrssmner for Hurnan Rrghts

1 1951 IRPA 2001) an 1nd1V1dual must first make their claim to natlonah e fcountry of orlgrn

: ‘agamst which their persecutron claim is to be werghed In a problematrzed‘as kurn context

whereby refugees have 1ncreasmgly arrrved in the West wrthout papers for both cultural and

. context specific reasons, Western governments have estabhshed procedures to measure the
credrbrhty of the claimant wrthout such provrsrons Ina context Where credrbrhty is one hundred "
:per cent of a clarm where credrbrhty is everythmg” (Showler 2006 p 25) the IRB has’
f;yfresponded to the reahty of more than 50 per cent of clarmants arrrvmg wrthout 1dent1ﬁcat1onk
(Gallagher 2001) by corroboratrng orrgrn clarrns through var1ous methods of 1nterventlon S
’7‘ ,‘tmethods that have ultlmately proved both time- consumlng in nature and have largely worked

ji'ﬂ“agarnst the prrorltrzed interest of a faster and more efﬁ01ent system of ; stat us “deterrnmatron

: ' While in theory the burden of proof is. vested in the 1nd1v1dua aklngthe‘”clarm Canada :
:‘has hrstorrcally bestowed upon claimants the beneflt of the doubt thereby followmg the

{i’recommenda‘ﬂon of the United Nations Hrgh Commrss1oner for Refugees :'UNHCR) (Audrtor

General of Canada 1997) In thrs way, decision- rnakrng, an 1nheren ' non adversarral process
has yielded to decision- makers to make 1nferences vrs-a—vrs credrbrllty deternnnatlons 1nclud1ng

“'Tiquestlons of national orrgm But the tides in this regard have changed and undocumented

iclarmants have been constructrvely rnolded by nations of the West as 1llegal mrgrants atternptrng .

. ito c1rcumnav1gate 1mrn1gratron streams by explortrng asylum systems as an alternatlve accessf' ‘

route. The undocumented” has thus become synonymous wrth the bogus clarmant the

;°~':These include affldavrts witness testrmony, ri gorous questronrng about the geography, pohtrcs
‘and culture of a claimed homeland, interrogating claimant explanatrons regardlng alack of '
documentation, individual demeanor, among other factors (see IRB 2004a) =




undeservrng, and the fraudulent Constructions of the ¢ ‘undocumented” have proliferated across -
the West in ways that have marked the paperless clalmant as Other and ascrrbed to him or her the
1nfer10r—studded dlfferences 1nherent in the East—West opposrtronal paradlgm a seemmgly -
strategrzed reahty on the part of Western governrnents and one that has proven attractrvely

'dlfﬁcult to reconcﬂe wrth a Western notlon of protectron deserved

Ac ordrngly, 1n an efﬁ01ency context where a lack of '*"aper documentatlon has worked to

” 1mpose procedural ba:rrlers to effrcrent status determrnat" m L _seems to offer a strategtc and :

, multl-purpose site of control Under the gurse of a prlorrtlzed mandate to play an assistive role in
the dec1s1on-mak1ng process the lrngurstrc ard 1n thrs context seems to have also been employed

as a means to detect and reject the fraudulent clarmant (also read as p"y 1t1cally and 1deolog1cally‘i -

undesrrable) exposrng dlre 1rnphcatrons for the 1ntegr1ty of asylum n domg so. In thrs regard k
the Western preoccupatlon wrth objectlvrty has paralleled a prrorltlzed efﬁcrency paradlgm with
the subsequent employ of LA as an attempt at the screntrﬁcatron of 1nst1tutronal demands to

corroborate 1dent1ty clalms (Maryns 2006 p- 225): an attempt on the part of natlons of asylum to,kj

e Justrfy procedural change by explortrng the logrc of a test that is seemmgly rrgorously validated. "
But grven the negatlve context of an ant1 refugee clrmate combrned w1th a documents dlscourse{‘
that has nourlshed skeptlcrsm around the leg1t1macy of cla1ms berng made th1s paper 1nterrogatef
the employ of such efﬁcrency rhetorlc by Canada and exposes a masked departure from much
lauded democratrc 1deals of farrness and equltable and 1mpart1al access to protectlon In S0
dorng, thrs paper 1nvest1gates the extent to whrch LA use 1n the country is hkely to add a new

tool in the arsenal of exclusron agarnst the refugee 1nterest

l‘.2 - ’Linking 'Canada to thefLanguage Analysis DisooUrse :
Accordmg to- the IRB LA “1nvolves making a record1ng of the clarmant’s spoken
language and then analyzing the clarmant S speech ‘The underlyrng prrnmple is that analyzrng

" language prov1des 1nformat10n on the regron of origin of the claimant” (lRB 2()07a para. 4).

Sweden was: the flrst country to commence the practice in 1993 to help deal wrth the percervedf;

refugee crlsrs and - many Western natlons have since adopted: its use.’ Whlle the wrdespread"ff;

popularrty of this language tool by no means denotes a reﬂectron of best practlces in 20077‘

8 Such count;ries includeAustrali'a;_Belgium‘, Denma‘rk,} Finlanfd,"G'ermgtny,”NewfZealand, &
Switzerland, the Netherlands, United Kingdom, among others (see IRB 2007a).



faiﬂfinitiated a pilot project to investigate. thefeffectiveness, impact, timeliness and cost of

gipurchased LA reports 1n status determination. .

' Through the Australian lens, this paper proceeds to questron the Values behind the

adran initiative, challengrng the claimed evrdentrary ity, both legal and moral as well

“claimed 1deolog1cal neutrahty mforrnmg the pllo, , t broaches the subject of -
equence and 1mphcat10n should Canada follow surt of " rnatlonal contemporarres by
ng what has- been Wldely percelved as a roadblock for the. undocumented

mant, and it does 50 in order to comment on the regressr n whrch the Western

: um trajectory seems to be headed. This 1nvest1gatron of thei anadian ontext is partrcularly
; 1ﬁcant because Canada’s pilot prOJect is not engaglng ina co nf ve :dy?yy‘oﬁf use, and‘ ‘

s only investigating the efﬁcrency of the tool through the study "0 i ) ide "t'ﬁed“ca‘ses of

,erest 7 In this regard, it is necessary to 1nterrogate and expose the. prs en 1l~r gs of the

9’8

inadian artrculatron of LA ° rel1ab1hty through a comparative lens espe ally because the

tion has based its prlot 1n1t1at1ve on understandings of LA effectrveness in other country

: exts.

In order to engage 1n this drscussmn section two of thrs paper provrdes an extensrye '
view of the lrterature emphas1z1ng the 1ntegnty of LA as a lznguzstzc tool notrng l1m1tatlons g

e also offermg a point of departure to address the eyrdence quest1on in this cor

eeprovrdes the framework for this project in terrns of methodology, _]

s of perception that is employed in the following pages, whrle ‘s ¢ on:“‘four y1elds t0 a

oretrcal discussion of the relevance of both post- colonral and crrt':“ialfrace theorres 1nform1ng :

study. Section ﬁve proceeds with an 1nterrogatron of Canada s efﬁ01ency rhetorrc through
¢ Australian lens of perceptron working to expose how Canadran artrculatrons of LA
ectiveness, impact, tlmef and cpost—eﬁ?zctzveness could have the ,ca:pacuy 10 threaten the

egrity of both evidence and asylum in the near,"futureﬂ,ﬁ]’Finally,,::s“ectionf'slx offers a brief

‘hese rnclude 20 cases representrng the three tested refugee demographlcs Somalr Srr Lankan
d Afghan claimants (see IRB 20()7b) (e ~ i
Reliability” in the Canadian context of the LA p1lot prOJect in here referred to in: quotatron
irks as a testament to the distinction between the IRB understandrng of the Word ‘the fact that .
\ is a test trusted by nations of the West, versus a more technical definition of the term,

erring to its ability to yield consistent results This V151bly noted distinction is challenged and
dressed throughout the followrng pages



discussion and proposals for implementation should Canada follow through in this regard
followed by some concludmg thoughts on the issue at. hand , |

- The study of LA poses ‘many questions that demand attentlon especially the notion of |
emtent and What exactly the social, political, hlstorleal and cultural cond1t1ons are for the -

produetlon of dlscourse and the consequenthumamtarlan eoncess1ons made when employedm

'the poht1cal mterests of the na‘uon In exploring. the potentlally ubverswe motwes 1nform1ng the

V01ce the understated and less ;

'perceptlon of LA utlhty in the asylum context; thls paper seeks i

prlstme realities informing Canada’s pilot prOJect m1t1at1ve and does so by ﬁrst turning to What'

the hterature has already articulated in th1s regard




: A REVIEW OF THE‘LITERATURE#

The Hlstortcal Functton of Language asa Tool of Exclus1on

0 krof Gllead and fought

k 4 T hen Jepz‘hah called logez‘her 'll he ;
T ' " against Ephraim, whom they defeated
S T he. Gzleadltes took the fords of the Jordan toward Ephrazm When any of the
- ﬂeemg Ephrazmztes said, “Let me pass, ” the men of Gilead would say to him,
£ ; “Are you an Ephraimite?’’ If he answered, “No!”
: 6 they would ask hzm to say “Shlbboleth ” If he said “Sibboleth,” not being able
"o give the proper pronunciation, they would seize him and kil ar the fords of
: the Jordan. Thus forty-two thousand Ephrair fell at that time -~ .
k New Jerusalem Blble dges, 12,4-6

rnosexuals durrng the Cold War, a test that was meant to detect and scr n out such recrurts ‘

' ,ntry into the Royal Canadlan Mounted Pohce The testrng process eyrsed by Carlton

_ersrty S Professor Wake combrned the use of a. word assocratron test an | the Palmer sweat

it to analyze anx1ous responses to words commonly assocrated w1th hornosexual culture such
r,” “gay,” “camp, ’ and “frurt among others [I]t was thought that only those recrults :
1lrar with the homosexual subculture in which the words were used Would be sensmve to the .
nd’ slang meamngs (McNarnara 2005 p 354) The test 1llustrates how language has long
en percerved in Canada to be an -exploitable tool to help detect and prlvrlege partrcular soc1al
oups agatnst others. o S k ‘
In the evolutron of the globahzed world context that deﬁnes the present the free

ovement of goods has not c01n01ded with the growth of an equally lrberal attrtude towards the '



movement of people across: borders regardless of the motrve lnformmg 1nd1v1dual migration
1ntent10ns Accordrngly, ‘whrle regulated access to s001al and polrtrcal membershrp in part1cular
nation states can be perce1ved ina varrety of ways most relevant to th1s drscussron is how

language controls have comcrded W1th mlgratlon and crtlzenshrp restrictions. The Austrahan ~

example is perhaps the clearest artlculatron of how langua\‘f“:‘ “y'as been explorted effectrvely to

'exclude undesrrable newcomers In thls ease language appears as the representatrve symbol of -
‘ socral drfference employed to safeguard the country S pr“" ylleged value for common origin, |
| culture ‘and c1tlzensh1p (Plller 2001) k , : , G r :

, Between 1901 and 1957 the natlon s White Austraha Pohcy used a chtatlon Test :
remmlscent of the Shrbboleth story The issue ‘was' less one of detectlon but rather one of’ki
maintaining the pr1v1leged boundary between nationals and non—natronals and excludrng those
individuals “belongrng to stlgmatrzed social categorres” (McNamara 2005 p 356). To weed out
the undesirable effectlvely on linguistic grounds a legal condition ensured that all 1mm1grants |
were forcibly tested in- any European language that guaranteed the1r failure. The success of the
policy i is most radrcally art1culated in the experrence of Egon Erwm Krsch a German Jew and
Communrst who, in travellng to Australia i 1n 1934 to attend the World' Congress agarnst War and_h:;i’
Fascrsm in Melbourne was forced to undergo the Dictation Test in Gaelrc Berng a multrlmgual "
speaker of Enghsh,‘ French,‘Russ1an,f and Spanrsh, as well as his natlveCzech and German, the
e:XVClusionary mechani‘smof the White Australi'a" Policy eventually managed‘to exploit ahngurstrc
,’chasm of difference to natronal advantage ‘M. Krsch was promptly deported 1n 1935 (Prllerf

" These examples illuminate ‘how language has been strategrcally employed as a tool to
| detect socral group drfferences “as well as exclude and pr1v1lege members ’of partlcularrsocra]o and,ﬁ,
| ethruc groups based on polmcrzed hngurstrc qualifiers. The breadth'andisubstance"of‘ literatur‘e

in thrs field is by no means lrmrted Plller (2001) makes add1t10nal arguments lrnkmg
‘ naturalrzatron language tests and therr basis in’ 1deolog1es of crtrzenshrp and natronal 1dent1ty,
reﬂectmg on the tendency to weed out non—desrrable appllcants” (p 268) McNamara (2005): ‘7'
marks the 1mportant lrneage of language tests as a site of control datmg back to the Book of‘?
Judges engaging in an 1mportant d1scussron of the 1ntersect10n of language and the Canadran,f{;:
immigration pomts system as a soc1al space of eontemporary drscrrmmatron and Erard (2003);;

rnakes valuable note of language tests employed during ethnic riots in Sri Lanka in 1983 in order



ct warring factions. Even amid today’s widespread digestion of a human rights discourse

i‘ng"the values of democratic equality and indi’vidualrights refugees seekingresett‘lement:

West have been. exposed to various forms: of language tests regulatmg accessrbrhty
;f}What is clear from the literature is that language dlfferences have been strateglcally
_ ylated to structure. gate keepmg envrronments to achleve esrred exclusronary ends, both

nd present (Spolsky 1997; Shohamy 1997 Plller ’2001 cNamara :2005) they have

ided sites of detection and deflection, as well as av , :wh}ch it is possible to

owledge, mtercept and control the boundaries of both re' magmed communities,
her they be deﬁned by national borders or socially constru Wlthsuch a lens into

torical function of language as an exclusionary tool estabhshed ; questf n begged of the

ature is how LA can be interpreted as one of the morekcurrent mamfest tions f;‘th;is“"‘agel-old

) ‘Language Analysis as a New‘Tool in Asylum Gate Keep‘ing?;, G

Tests are created on the central prem1se of drscr1m1nat1ng between individuals andgroups

) ,:harbor the requlslte knowledge under scrutrny, and those who do n 997) The
e d1scussron has shown that in regards to- the lmgulstlc front', : ‘ 1ency,
ude achlevement and knowledge have been evaluated in testm S ance the
estof a partrcular preJudrce and thus define and mold the bounda ies el In

_,mg the language spoken by asylum seekers the goal 1s not

Itima e‘ 1ntent10n of

t1ty, but also to 11nk that 1dent1ty to a pohtlcal context wrt»,
Namara 2005) Unlzke the

ymg the legltrmacy of an 1nd1v1dual S cla1m 10 natlonahty (

sve-noted tests that detect and regulate social 1dent1ty, LA seeks detect fraudulent clarms by
ifyrng those 1nd1v1duals clarmlng a false natzonal 1dent1ty based'k:jon hngu1stlc evrdence
ades‘ et al 2003; Reath 2004; Maryns 2004 Eades 2005) On the other hand 51m11ar to the

es of lmgulstlc 1ntervent10n noted above LA demands on cue performance and measures the :

S is partlcularly relevant in the Canad1an context of refugee resettlement pohcy that reﬂects k
e for English and French language abrlrues and d1scr1m1nates based on l1ngulstrc aptrtude :
UNHCR 2004). . r : : e e :



success of that performance based on linguistic qualifiers, also likewise hnkmg the two is the
inherent interest behind. both processes to service polrtrcal exclusionary aims. | :

' The lrterature makes clear that LA is bemg drgested and interpreted as a form of language :
testing. Erard (2003) and Maryns (2004) both satuate LA wrthrn the broader testmg envrronment
facmg asylum seekers in addition to . quizzing clarmants about the. geography, customs ‘and
pohtrcal condrtrons of their home countries, lrngurstlc 1dent1f1catron is portrayed as an addrtronal :
“tool i in the testrng arsenal being employed by countrres of asylum McNamara notes that for the
~past 15 years refugee clalms have been “deterrmned in part on the basrs of a language test”
(2005 p. 362), and Reath (2004) engages ina drscussron of the ethrcs a:nd morahty of thrs forrn
of “testing.” The fact that the. terms “language analysrs and “language test” "are berng usedfw
synonymously: across the globe (Bobda et al. 1999 Daley 2002a Erard 2()()3 McGeough 2005) f‘
implies the very nature and entrenched perception of LA being eXplorted to exclusronary end; 1n,f’f :

ways similar to the linguistic sites of interception already drscussed

221 Situating Langitage Analysisin”z‘he Anti—ASylum 'Context =

Consrderlng the current context of a refugee crisis. and the desrre of Western states to

curb- 1nﬂuxes of asylurn seekers mto their countrres the lrterature has generally s1tuated L2
wrthrn the wrder ant1 asylum seeker agenda” (Eades 2005 p 514) Thrs is partlcularly relev"‘

ina global context where an evrdent preference exrsts for protectrng refugees who are selectrvely

k resettled from abroad espec1ally 1n hght of growrng antagonrsm towards those undeservrng

individuals who self select their rrght to protectlon by seeking asylum in Frrst World countrres of
therr own volition (Eades 2005) Much lrke the Whrte Australra Polrcy that sought to use
language as a site to safeguard access to the natron the research on LA suggests that it is ber
employed to help handle the percerved crrsrs by further regulatmg access to protectron Vlsas
" (Eades and Arends 2004). . i " L ‘

ln the limited amount of research as of yet conducted on LA language professronals hak
acknowledged the percelved burden of mcreasrng refugee claims in countrres lrke Belglu
(Maryns 20()4) Swrtzerland (Smgler 2004) Germany (Bobda et al 1999), the Netherlands
(Eades and Arends 2004) and Austraha (Eades et al 2003) Tti 1s w1dely accepted that countrres
,compr1smg the West no longer welcorne reﬁJgee claimants’ as generously as in the past and ha

become skeptrcal of the genurne nature of mdrvrdual protectron clarms In thrs lrght Smgler_
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ameshrs study of LA in the Swiss‘context on Western*pol‘itical trends to blame‘social
omic ills on newcomers, stressing how the :‘,‘demoniz’ation” of the political asylum
: has glven" birth to the “political asylum cheat’%(p: 223‘) . Blommaert (2001) extends this
n into a contextualrzatron of asylum wrthm the more general issue of 1mm1grat10nk

~p’-lelg1um where the asylum “problem” has become%'

"iffurther cornplrcatron to an -

y thorny issue of integration’/assimilation. of forergners” (p 417)

Sut pertlnent to this contextualization i is how LA has been nourrshed asa solutron to the

more,fsc srnce then ~The

m by governments, first in Sweden in 1993 andincreaSin ,

“e'has largely situated LA within an exclusionary asylu:rni‘ on xt because of the link |

nr usrng language as a tool, and one of the major issues 1nform1n : rrent antr-refugee

urse the fact that many individuals arriving in countrres of asylum lackdrdentrty documents

da et al. 1999; Eades et al 2003; Maryns 2004; Singler 2004).. Suchr'

1stance of

rnments to questron whether the lack of documentation is a lrvedv realrty an cun
1 (Bobda et al.

or whether it is due to individual intentions to conceal true place of origir

_ Demonstrating a widespread preoccupation with trying to 1dent1fyasylumseekers makrng

claims about national origin in order to qualify for refugee status, LA has gbeen}adrdptédf ‘asf a-

o verify the identity claims of these individuals and to help distinguish ;.economi‘c

“ nt from the genuine refugee (Blommaert 2001; Fades et al, 2()03,Maryn 2004) Inabid

'ddress' this nexus of concerns, LA has been embraced by governments%"as = ,;ete'Ctive; tool in

exclusionary realm, and used when cases are doubted in the N’ether‘lands "(Eades:'-and Arends
004; Corcoran 2004) and Australia (Eades et al. 2003) This negatrve context of use is srmrlarly
: ted in Germany, where LA is employed if ‘misuse of the rrght to asylurn is suspected by
c1als (Bobda et al. 1999, p. 301); in Switzerland, where the test is imposed on all political

um candidates who are without documents (Singler 2004); and in Sweden, as “an ald” to
fying false claims (Bobda er al. 1999). : | | : .
. The srtuatron ‘becomes. mcreasrngly negatrve and exclusronary ‘in partrcular country

texts For example 1n cases where a specrﬁc refugee—producmg country is seen to yrcld a

enumber of asylum seekers whose clarms are berng wrdely accepted Western countr1 :

ronded by gradually succumblng to skeptrcrsm about Whether 1nd1v1duals from nerghborrng

‘grons have rehearsed and constructed storres that follow—sult the genume nature of accepted

1



claims’ Eades and Arends (2004)notefthef~fincreasing‘number of individuals claiming to be from
Sierra Leone but whom the Netherlands beheve are’ actually from: Nrgerra Tolsma (2008)
explores th;ls 1ssue wrth Burundran asylum seekers in the same country; Srngler (2004) looks' at -
drstrnctrons between Liberian Englrsh Krio, and West Afrlcan versions of Enghsh in the asylum f
seeker context in Swrtzerland whrle Eades and Arends (20()4) look at the same issue in the, k

, Netherlands lastly, Eades et al. (2003) explore the issue of Austraha S 1ncreasrng preoccupatlon :

i w1th Pakrstam Hazaragi speakers clarmrng false natronahty of Afghamstan among others

Then UK Immigration Mrnrster Beverley Hughes succmctly expressed her country s! :
| context of LA use in 2003, when she: stated that “[1]n the lrght of concern that sorne asylum
: apphcants from other countries are posing. falsely as natronals,from Iraq, I haye,dec1ded to prlot‘i ::?
LA testing for use in cases where appropriatejwhen an 'individua:lj claimi‘ng‘;lraqi{ nat’ionali‘ty'
applies for asylum” (The Guardian 11 March, 2003). In most cases, it is these individuals (the

perceived ‘genuine and less ~genuine)r~~Who are both forced to u‘ndergo LA in thef:innterestrof
detection. | | | R | ‘

LA is wrdely commrssroned on a non- consensual basis and presented as evrdence by

‘ Western countries to challenge the mtegrrty of clarms be1ng made As Australran Mmrster for '

Crtrzenshrp and Multrcultural Affarrs has noted LA 1s “a Valuable tool m the refugee'

determrnatron process and e ] plays a Valuable and contlnulng role ‘in assrstrng in th
, 1dent1ﬁcatlon of fraud” (Reath 2004 P 214) When Words such as fraud 1llegal non-conse
, and bogus 1nform the use of any tool that assrsts in- Vltal decrsron makrng processes the
rnherently non- part1al nature makes 1t drfﬁcult to’ percerve the hkely 1mpl1cat10ns to be anythmgg
,but negative. ‘As long as such terms contmue to deﬁne the context in whrch LA is operatmg 1'_
refugee status. determrnatron it seems necessary that a drscussron of the hzstorzcal functron of
: language as a tool of exclu51on acknowledge also the current real1t1es that shadow the present‘f'"‘

,context of use.

’2 22 An Emphaszs in the themture on Language nghts not Refugee Rzghts

Whrle much- of the lrterature has contextuahzed the study of LA wrthrn the broade

- ,clrmate of the pubhc ant1 refugee drscourse most of the avarlable materral has placed a greate

10 The 1ssue here 18 of drstrnctlon between Varlous forms of West Afrrcan Enghsh and Srerra

: Leonean Krio.
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Volvmg ﬁeld of soc1011ngu1stlcs in thls regard, Maryns (2004) discusses LA as

,10n~y f forensw lmgulstlc ana1y51s whlle Eades (2005) situates LA within the

0 "elatmg to language

istic perspectwe to the

¢ upon this right” (p. 302), an evident" gap in the ~literature 1sthene sle to address the :

icant and problema‘uc 1mphcat10ns that such comments pr 'osei.: Con51der1ng how a

sion of these 1mphcat10ns and the mtegmty of LA as ev1dence 1nherenﬂy rest on the tool’s

1macy asa language test, itis to thlS subject thls review new turns

o ,The ControversialCredibilifty of Language Analysis ésﬁa L‘i’nguis*tic Tool

~ While there are presently vast md1V1dual d1fferences in the ways Var1ous countrles are

, ymg out LA, and in the methodolog1es bemg employed in thls pursmt the underlymgf
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1nd1v1duals claiming asylum language professionals have widely agreed on' the fact that “the

way that- people. speak has a strong connection w1th how and where they were socralrzed”
(Language and Natlonal.Ongrn : Group»2004, Guideline 3). But what the-hterature, has

importantly drawn attention' to is concern over the'p'roblentatic articulations of both governments

and some language ‘professionals - that national and lrngurstlc boundaries are in cases
synonymous and thus, analyzing the spoken language of an individual can- correlate with
deterrmnatlons regarding an individual’s. country of « ongln In this regard, Bobda et al (1999)
,have been severely criticized by Eades and Arends (2004) and Eades (2005) for ernphat1cally

asserting that ‘it is possrble to. use an 1nterv1ew to. deternnne the geographlc origin of the
1nterv1ewee w1thout any. quahﬁcat:lon (Bobda et al 1999, p. 301). Sl
| Similarly, Western governments have been attacked for falling prey to “folk views’ about ,
the capacrty of language to- brrdge the chasrn of drfference d1stanc1ng 1nherently polltlcal‘ f
identities. of nationality from membershlp in soc1o lrngurstrc communrtres (Eades et al 2003)
‘The German context reflects partlcularly dire interpretations of the utlltty of LA, as recelpt of
reports that contradrct country of orrgln claims have automat1cally resulted in denymg refugees

access to status determination procedures (Bobda et al. 1999). Even countrles like Australla that

have acknowledged the oprnron of rnternatronal language experts. regardlng the lrnk between LA ",'
and determining an 1nd1v1dual’s reglon of soc1allzat1on ‘have been accused of rejectlng;f

' protectlon claims on the premise that LA reports challenged the natronahty belng clalmed (Eades

et al 2003) The exclusronary 1nterest 1nform1ng such 1nterpretat10ns is- only further‘_‘g.

problernatrzed by the work of Reath (2004) who has addressed the only formal 1nvest1gatrons of

LA pubhcly conducted a study that extends thls drscussron beyond the link: between LA reports*
~and negative protection de01s1ons and into’ the arena of how interpretations of LA in’ Belgrurn"

'have had direct 1mplrcatlons for the deportatron of 1nd1v1duals to the1r countrres of or1g1n —-L .

many of whom, as it was later exposed, were returned to the wrong country ;(Barnett et al. 20,02
Reath 2004). , | Bl e
e The experts mvolved in the executton of LA also reflect alleglance to such problematlc

i assumptlons Unlrke Sw1tzerland wh1ch demands LA reports 1dent1fy regron of socrallzatron ‘;,

11:The use of LA m‘ the 1ntereSt of deportation hasalso been eXplored by MCNamara'(2OOS)’" L
regardrng the context of use in Spain, to the detriment of Sierra Leoneans; McGeough (2005) has
also made such alink in the Austrahan context of dlstlngurshrng between Afghan and Pakrstam ‘
clalmants “‘ :
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pe01ﬁcally (Slngler 2004), many reports provrded to Western countrles have
ountry of nationality of the 1nd1v1dual whose voice recordmg was. berng
've ‘been produced by for-proﬁt companres like: Eqvator and Sprakab in

has been publicly cr1t1c1zed in Australra (Eades et -al. 2003; Eades 20()5)

obd et al.. 1999), among other countnes Perh,aps,Reath ,(20()4) most,aptly, :

 the ,‘problematlc use of LA in this Way

western countrles use LA because: they have no documents verifying

an individual is from. The underlying message imp es‘that LA has the
;acrty*to support or counter an individual’s clarm to come froma particular
untry, which in turn implies that LAAP " is ‘being used to determlne :
nalrty as opposed to language background (p 213) ‘ ‘

eous assumptions have been problematrcally absorbed both mt

matic nature of the construct underlying the test” (McNamara;QOQS;, p 363

‘ The L’inguz’stic Limitations of Linking Regi‘onrofSoctialization an’doNatio

oven in a case where language professronals have conceded to the otion

vrduals spoken language can yreld clues regardlng an rndwl |

ostances (Eades 2005 p 507) This is partlcularly 1mportant 'c' ) 1derm the 1nherently

lex nature of many refugee producrng reglons and thelr lrngur o tronal borders

e many Western countrres expect LA reports to comment on the clg ;rned nat1onahty of the ~’

lual in questron and as companres “such as Eqvator and Sprakab have sought to cater to :
need language professronals across the globe have ardently artrculated the lattrcework of -

lems informing such 1dent1ﬁcat10n

For purposes of simplicity the acron‘ym‘ LA is used here, though it is relevant to nOt‘ethatthe’”ﬁ i
olving international dialogue from the lrngulstlcs field has adopted the term LAAP (Language
alysis in the Asylum Process) (see Reath 2004) - S .
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Firstly, identifying 9~~“countryi :of socialization” is not the same as “region of socfralizatiOn”'
(Eades and Avénds 2004). This is particularly problematlfzed in the work of Bobda et al. (1999)
who argue that reglonal dlfferences in African varretles of Englrsh can determine “geographic
' orrgrn Whlle the authors ‘engage in a study of the hngurstrc features associated with Enghsh as
spoken in East Africa, West Africa, and South: Afrlca therr study remains one of regional
drstmctron and provrdes no justification for the extent to which “lrngurstrc clues in African
o var1et1es of Englrsh unrquely distinguish 1ndrv1dua1 countrres” (Eades and Arends 20()4 p. 184) |
k Bobda et al (1999) have consequently been attacked for therr problematrc mterpretatron of the
capacrty of LA to 1dent1fy region of or1g1n and more 50 for therr overstated advocacy regardmg'
the effectiveness of LA i 1in the asylum context Once agam the focus in the lrterature rests-on
1nterpretatrons,of LA effectiveness at the;hngurstrc, and not the decision-making, level. SR
. While LA has been’ supported in situations where#thefdistance'bet‘Ween~~ the language ,
spoken and’k the lan‘guage~claimed—to¥be spoken‘ ‘is: signiﬁ'cant eno'ughftofrender 'clear distinction,
the reahty is that asylum seekers rarely present such’ llngulstlcally simple repertorres 2 o
personal histories (Corcoran 2004). Because many refugee clarmants come from war-stricken -
countries where Cross- border mlgratlon is common and nelghborrng countries. speak varletres of
the same language language becomes an * extremely Weak 1nd1cator of natronal origin” (Maryns_
:2004 P 256) such is the case in. attemptrng to dlstrngursh between Afghan and Pakrstanr ;
, speakers of Hazaragr Dar1 Indran and Srr Lankan Tamll speakers and in srtuatrons of Engllsh
3 ,belng spoken in various West African countries, to name a few examples o .
, Addrtlonal factors that - make specrflcally localrzed socral 1dentrﬁcat10n based on
lrngurstrc qualrﬁers drfﬁcult mclude the lrmrta‘uons of llngurstrc research in partlcular natlon—
k}state contexts Of great 1mportance to measurmg the value of LA as an effect1ve language tool is o
gwhat Eades et al (2003) note as recogmzmg the boundarres of lrngurstrc expertrse because
although lrngursts ‘may know a great deal about language the study of lrngurstrcs remains “a
| | relatrvely young dlscrpllne and there are some aspects of language about whrch rather httle 1s
known” (p 182) ‘This is partrcularly relevant consrderrng the lack of srgmfrcant and current ‘:,

lrngurstlc research in partrcular geographrcal regrons In condltrons such ; as those of war- torn

13 See Maryns (2004) for a drscussron of how common blhngualrsm and multr]mguahsm among - |
‘ refugee claimants 1ntroduces complex srtuatlons of code mrxmg and shrftrng that pose: s1gn1ﬁcant
problems for effectrve LA. .
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: :VOVerl the past 30 years, the linguistic situation haschanged rapidly with’refug’ee
d cross -border movements, and violent condltlons have: farled to provrde a context

,‘ jto detarled academic study. FEades et al- (2003) and McNamara (2005) have :

‘as aptly articulated the problem at hand ‘so longz as the ffundamental linguistic work has
done, it is not possible to determine whether Hazaragr in Afghanrstan can be reliably

1shed from Hazaragi in Pakistan or in Iran, where it rs also: spoken” (p. 232). But while

cknowledgements ‘have been made “in the 1nternatlonal arena those 1nd1v1duals

sroned to produce LA reports, both trained and untralned (hereafter “language analyst”)

ue to yield inferences that defend their ability to- drstrngmsh between these ‘groups, thus
nating a reality that unquestlonably brings the issue of linguistic and ev1dent1ary'1ntegr1ty

‘fore In this problematized context where the 1ncons1stency of 1nferences made challenges

'ehabrhty of the test, it is also apparent that the validity of the tool and wh { '1t: effectrvely ;
‘what its claims to be testmg, is herern compromrsed & : :
;,:_lerted research in the reglon under scrutiny ultrmately means that analysts rnay not be :
ersed in 1ssues of language drssemrnatron and llngulstrc change and may not be well,

rrned of how words have been 1ntegrated and adopted, and how pronunc tron and dlalects';‘;

i*altered over time (Eades et al. 2003). The reahtres of 1ndrvrdual mlgra on historres of

um seekers ssues. of mlxed socrahzatron and 1ntermarr1age as well as ,,fat T uch as the

‘ et, television, and long term experiences in refugee camps can all work‘ alize lo
res of accent (Bobda et al. l999) and thus * weaken the rehabrlrty of L‘llSth clues in
termrnatron of speaker identity” (Maryns 2()04 . 256). Thrs lmgurstrc nexus of concerns is
1 her problematrzed by reahtres in whrch language socrahzatron for rndrvrduals has occurred
0SS borders and in multrple countrres presentmg factors that ln moldrng the hngurstlc 1dent1ty
T1ndrvrdual inherently complrcate the 1n1t1at1ve of localrzmg a speech proﬁle toa spe01ﬁc

gion or country (Singler 2004, p. 234).

“ 2 7 he_LingugisticASyZum']nlem}iew~ .
- The above discussion has sought to comment on how the research has exposedthe
aknesses of LA to ensure valid, reliable, and ethically sound 1anguage;based,‘evrd'enee o

pport country of origin claims. These c‘o‘ntroversial assumptions and expectations 1nform1ng
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LA testing are further compl1cated by the attempt to extract voice recordmgs from asylum :
,seekers during interviews designed for such a purpose. : ' ‘

LA operates on the assumption that the interview used to extract a recording‘ ofan asylum ’
seeker s vorce is useful as an item of analysrs from Wthh to yreld inferences regardmg the_j
1dent1ty of an 1nd1V1dual (Singler 2004). Language experts ‘have challenged this behef on a .
number of fronts but have largely. emphas1zed the problematrc expectation that during the E
k mtervrew an 1nd1v1dual will speak one language only, unmﬂuenced by other language varretles in o
terms such as phonology, technical Vocabulary and grammar Whlle the above ~d1scuss1on
addresses the problematic realities of how language can become “detemtorlahzed” ‘for vanous _’gt,ﬁ
reasons, another important point of contentron is the issue. of mdlvrdual susceptrblhty to language
accommoa’atzon both the conscious and unconscious hkehhood that an asylum seeker will alter:(;_”;
his or her speech to the part1cular1t1es of the language spokensby the ,mterpreter involved in the
interview (Maryns 2005). ‘ sl = C

- The research 1s clear that an 1nd1v1dual’s Vernacular is’ 1dea1 for lmgulstrc asylum
interviews because it reveals the “below-conscious” ways of “how we speak when we are not;
paying attentron:to how we speak, unfortunately, thedepersonahzed ,andformal settmgwrtlnnl:}“}f’
Which mostvinterviews takes place mitigates against attainingsuch’a “pure” sample (Smgler‘

2004, p 226). Language experts argue that the context of the linguistic 1nterv1ew creates*y.!,

psychosomatlc responses “making- asylum seekers feel ill at ease, espec1ally because they are
hkely knowledgeable of the significant potent1al outcome the interview may have on thelr ;;
asylum claim. Thls has led asylum- seekers to standardlze language in some cases” (Reath "‘
2004, p. 220) espe01ally in various African contexts Where an evident stlgma is attached to non—
standard speech partrcularly p1dg1n1zed and creohzed language ‘varieties (Smgler 2004).
,‘Corcoran (2004) ‘Maryns  (2004), and Smgler (2004) have all argued that - signs of
accommodatlon reﬂect the hope of asylum seckers to- gam approval Afrom the 1nterpreters
1nvolved whlle Eades and Arends (2004) note the hkellhood for. accommodatron in cases where
the 1nterpreter does not speak the same language, or language varrety, as the clarmant All of '
these factors problematlcally help to mask the “denotat1on tokens and the exotlc and pecuhar
: facts requ1red for successful LA (Corcoran 2004) and ultlmately encourage language shifts that
, move “away from the type of speech that would attest to the apphcant s authent1c1ty (Smgler

j2004 P 227)
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¢ implications of accommodation and ~the resulting problematically—informed
s suggest how the 1nd1V1dual appheant has lost agency over his or her voice — the issue

me a questron not of what the individual says but how he or: she says it (Erard 2003) In-

iew context wrthrn ~which 1nd1v1duals are *‘emed the freedom to- perform and ‘
cate naturally, the result is that LA reports are. berng ‘cstablished on the basis of

that is often reﬂectmg linguistic forms not consrstent wrth the language Varlety being |

(Eades 2005, p. 508), and the reports are problematrcall, ,coalescmg into proof of an

m seeker s deception of country of origin. This issue 1s on,y‘ ,further magmﬁed When
dermg the integrity of the skills and qualifications of the experts who are perfonnmg thls

f ‘,analy31s

Defining the Expert Analyst
" The relationship betweenlanguage, dialect and national bordérs 1sundoubtedly complex
des 20()3),and this fact has. no@ishedseri0us‘concern ‘regarding who is being hlred to p,erform’, '
At present, there is no standard ,inforrning the quali'ﬁeations 'neces’saryfbr‘ tho‘se‘indiVlduals ,
lyzmg language in this context: [?the: Netherlands ,~speeiﬁcally prefers that the a‘nalyst;‘be a
ive speaker of the language(S) in question'(Corcoran“ 2004), While :Australi“a’ Brit”ain:* New o
aland Austria, Frnland ‘and Norway are among those countrres who export voice recordlngs"
analysrs in Sweden, where no requrrement for. lmgurstrcally-tramed and technrcally—versed
guage professronals is demanded (Eades et al 2003; Reath 2004) Whrle Belgrum performs a
mb‘er of language analyses inside ;the country, demonstratrng apreferencefor tram‘ed lmgursts,
“VckofilOCal skilled professionals means many cases ‘aresimilarly fexpOrted tol'S‘Weden k(l\‘/l‘aryns;
004) Presently, Swrtzerland is heralded as an example of best praetrces as the country is the
one nation recognrzed 1nternat10nally for enforcing that only 1nd1y1duals ‘with postgraduate
raining 1n lmgulsucs be hrred to perform such analyses S R

Whlle it is wrdely accepted that natrve famrlrarrty Wrth the language(s) or languagefg |
arieties, 1n questlon 1s neeessary (Maryns 2004) the hmltatlons of usrng mere lay people to;"

raw 1mportant mferences about reg1onal 1dent1ty on the basrs of language has been Wrdely

ades (20()5) and Smgler (2004) note the 1mportant quahﬁcatron that exceptrons have been made
o‘thrs policy. ; : : s SRt
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attacked as farcical§l"5 The fact that some analysts are themselves former asylum,;seekers has

introduced new. complexities to the d‘iscussion of 'integrity,'Where‘not only’issues of bias are here"
presented but also issues of how such individuals. could possrbly have currency ina range of |
dralects customs and geopolrtrcal intricacies of the areas in which they claim’ expertlse 'k
especlally rf they have been removed from the region, wrthout therrghtof return for prolonged

,kperrods of trme (Daley 2002a). The fact that a prlncrple of non—drsclosure largely protects the:
anonymity of language analysts in most country contexts largely on security grounds further:‘:
problematrzes the legltlmate concern over how to verrfy the 1dent1ty, quahﬁcatrons and thus the
1ntegr1ty of LA as an expert. test (Reath 2004 Eades and Arends 2004 Eades 2()05) Agarn thef
nascent drscussron of lmgulstlc 1nequalrt1es at play here has largely overshadowed recognition’ of

the detrimental implications for evidentiary 1ntegr1ty, an evident gap that demands br1dg1ng

234 Language Analyszs Reports a Questzon of Qualzly

The fact that no standards exrst 1nform1ng the employment of language analysts in thrsfi

'context has had a drrect 1mpact on  the 1ntegr1ty of the reports produced Some reports have been 5
composed merely ofa srngle sheet of paper contalnrng approxrmately lS lines of text reﬂect )
a lack of thoroughness y1eld1ng to “Jow quallty analys1s [ ] obvrously perfonned by
amateur” (Hyltenstam and Jason 1998, as crted in Reath 2004 p 225) Reports out of Swe e
: suggest s1m11arly superﬁcral analytrcal technrques a tendency to succumb to* stereotyprng Verb
'repertorres and a preponderance for: basmg arguments of pronuncratlon drfferences on feature
‘that are: « emblematrc of a reg1onal 1dent1ty, instead of engagrng in screntrﬁc descrlptrons
;accent and pronunc1at10n (Ross 2001 as crted 1n Eades et al 2003 p 185) These realities il
only 1mphcate the untrarned analyst “but problematrcally y1eld to 1nadequately 1nforme

: Judgments that are often berng made in such reports Judgments that not only lrngurst1call

/problematrze the hnk between drstrnct nerghborrng language Varretres and the lmgurstl

\1 Especrally relevant is that natrve speakers can not drstlngursh between close and mutually
, 1ntelhg1ble languages ‘that only clear phonolog1cal and grammatrcal features can 1dent1fy
(Bobda et al. 1999); wh1le native speakers may be able to list linguistically relevant findings, -
-they lack the training to interpret findings and to approprrately contextualize them in order to

engage m “hngurstrcally responsrble argumentation” (Eades and Arends 2004 p. 194); language
reports from untrained analysts also reflect vacant 1nterpretatrons of language spread and

linguistic ,change (Eades et al. 2003), as well as a lack of familiarity with technical hngurstrc
- tools such as standard transcription methods (Maryns 2004; Eades and Arends 2004).
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1-3‘6 err'()neous1y inform decision-makers of the capabilities of LA to
"dence (Bades 2005). ‘
( 1999) note the “rate is not blnary and analysts have the freedom to

f ;sassessment (p.-30) - a factor that mn theory would help enhance the
ferred Eades et al. (2003) have reﬂected on reports that y1e1d judgments
ms of absolute identification” mstead of more appropnately in “terms of
86)' Thrs bias towards certarnty and the lack of standards 1nform1ng how

(or that they even must) quahfy the certalnty of therr demsrons has y1elded to

gardmg the validity and ethics of the form of analysrs in questron (Bobda etal. 1999;

ades et al. 2003). In this regard, Eades et al. (2003) haveeven gone so far as to
term “Language Analysis” with “Lrngulstrc Identification,” argumg that it is not
analys1s that is berng performed Together the for proﬁt nature of many of the
n performmg LA combined with issues of certainty and recumng drstortlon and the e
omrssron of relevant facts speakmg n favor of the asylum seeker” (Eades and Arends

4)

i all serve as a reminder of just who exactly is commrssronmg LA reports and the |
nary pohtrcal interest they seem to be serving. ' Ly e
¢ lack “of standards" 1nform1ng the executlon of LA has perhaps unsurprlsmgly,

aa growmg trend in the evolution of eontra-analysrs (Corcoran 2004) and perhaps best’

the\" growmg ethlcal dlscourse surroundlng the llngurstrc va11d1ty of LA as a detectrve

ons for asylum by the mere presence of contradlctory reports nor. has there been any
;1scuss1on around ‘what this 1mphes regardlng Whose 1nterests are belng pnvrleged by

, retlng LA as effectrve

A Response From the F. zeld “Guldelznes for the Use of Language Analyszs in Relatzon 1‘0 :
Quesrlons of Natzonal 0rlgm in Refugee Cases ' :
What has evolved from the growrng*drscourse on the subJect ‘i‘sthe:‘mi)ti‘vation“to raise

eness: about the problems mfornnng the executron of LA. Accordmgly, June 2004 Wrtnessed -
3 release of Guidelines for the Use of Language Analysrs in Relation to Questlons of Natlonal

gin in ,rRefugee Cases (hereafter ‘_‘G_urdelrnes ) (Language and Natronal Ongrn Group 2004)
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Signed by 19 ‘~lingUiSts from*G‘COUntries 1 ‘the‘Guidelines~ are a list of instructions for standard;
settmg in the field, to help encourage more accurate 1nterpretat1ons of LA repoits 1n the refugee
context ultrmately, they are a reﬂectron of what language professronals hope can be achieved.
Evolvmg out of the Australlan context of discontent around this 1ssue, they have been made
~avallable across the globe to governments, lawyers, refugee advocacy groups, and lmgulstlc

organlzatrons al1ke to. ralse awareness (Eades 2005) ‘i'f‘,Whrle the ° need to be cautlous about.

assumlng that awareness can lead to justice” is apparent the Gu1del1nes do present a s1gmﬁcant fc

attempt to br1dge tms debrhtatmg 1nformatlon gap (p 5 14)

2 4 A Lacuna inthe therature on Procedural Issues

[1]nvestigating the constmct valldzty of znterpretatzons wzthout also
_considering values and consequences is a barren exercise inside the y
- psychometrzc test-tube, isolated from the real-world decisions that
need to be made and the soczeml political, and educational
: - mandates that zmpel them
Bachman 2000 as crted in Plller 2001 p 274 L

Refugee protectron is 1nherently a moral and legal commrtment to Wthh countrres of
asylum have ceded a. degree of sovere1gnty in order to uphold It 1s an 1ssue of human rlghts and

‘ Western countrres have acknowledged thrs in thelr mternatronal commltment to protect the -

: sanctlty of the human sprrlt through asylum The hterature on LA suggests that the 1ssue at han
s a lmgulsuc problem and that it presents an 1neffect1ve solutlon to the problems facmg th
asylum systems of the West The reallty, on the other hand 1s that LA has been controvers1allyii
percelved and employed as effectlve practlce and 1t has become ev1dent that the problematrc;
'consequences of such actrons need to provrde better mformatlon regardmg the d1scourse onf
subJ ect There 1s a strong need to broaden the dlscuss1on to one of ev1dent1ary 1ntegr1ty and look .

at the values for efﬁcrency mformmg government alleglances to the tool There rs also a need to

address the 1mphcatrons of LA for the qualrty of asylum a remmder seems requ1red v1s a—vrs‘f

‘ 'commltments that have been made and how LA reﬂects an attack on them

]6 The number of language professronals is represented geographlcally as follows Netherlands o
(4), Belgium (2), United States (7) Australia (4), Sweden (1), United ngdom (D). Ttis worth '
noting in the context of this paper that Canada has not been engaged 1nternatlonally in th1s
discussion. s : e e
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¢ literature reveals hmrtatlons on a variety of fronts Frrstly, 1n terms of

: hzatron and more 1mportantly, in terms of subject prrorrtrzrng the. hngurstrc over the
ral the language tool over the evrdentrary one Thrs can largely be explarned by who has
~ n the subject and where especrally consrdenng that the drscussron has been
nantly embraced by language professronals who have accordlngly pubhshed in Journals ‘

d1501plrne Forensrc L1ngu1strcs Speech Languag'k and the Law Language and

eat1on and Apphed Lrngu1st1cs to name a few;

‘nals have adopted central ownershlp over the human rrghts drscussmn related to LA the
remarns an essentral vord 1n drscussrng thrs issue from other per. ctrves such as those

rnatlonal relatlons legal studres polltlcal scrence among other i elds -

The hmrtatrons in the literature are llkely a reﬂectton of the larg : yo ;covert nature w1th1n
'LA operates how 1nst1tutrons protect the anonymrty of experts and the methodology
yrng procedure, as well as how government practrces of conﬁdentralrty and a lack of =
¢ fural transparency mask how LA is berng applred to decrsron-makrng Thrs has left many
| s open to speculatlon and has denled the potentlal for exhaustlve research on the subJ ect '
ngulstrc context where ample research has advocated agarnst LA and the 1mportance of
on of use, government pers1stence fm explortrng this test leave especrally open to questton
otrves and prrorltlzed values 1nform1ng 1ts use It is thls very laek of acknowledgement :

vrs hfe -or-= death :

‘fthe 1nternatronal sphere regardrng the negatrve 1mphcatrons of LA vrs-

sron-maklng that demands argurnents be artlculated through a new lens Thls is especrally
nent consrdermg Canada s present contemplatron of adoptrng thrs tool T

:‘In the end, the 1ssue of LA seems to be very much at the heart of a global trend towards

rtrzrng the interests of efﬁcrency over the rnherently humanltan ) pulse of status decrslon- ‘
ng, and whlle no one has of yet adopted th1s perspect1ve 1t seems 1ncreas1ngly ev1dent that

“a voice must be ralsed 1f only to prevent the polrtrcs of asylum from Justrfymg the use of g



SECTIONs:: METHODOLOGY,-;

| Thls paper 1s composed m such a Way as to y1eld 1nsrght 1nto the dual problematrc of '

Language Ana ys (LA) 1ncludmg both perceptrons and practrces 1nform1ng 1ts use The'

llterature revrew of the precedmg pages has Worked to establrsh the unethrcal lattlcework of

,conventlon upon Wthl’l LA as a controvers1al hngu1st1cto rests Thrs paper now turns to 1ts

mam subJect of mterest departmg from a socmlmgulstrc emphasrs to engage m a contextual and, :

~operat10nal analysrs of LA use in Austraha and how such ev1dence proposes to threaten the, :
1ntegr1ty of refugee status determrnatlon 1n Canada, and more exphcrtly, how the poss1ble~_y

adopt1on of thrs tool 1s hkely to reﬂect the most recent artlculatron of Canada s evolvmg retreat '

‘from its commrtment to asylum proteetron B :

3.1 : Framework of Drscussron Appeahng to an Efﬁc1ency Paradrgm

 The methodology of the followrng drscussron rests on the framework of what 1is here
referred to as the seemmgly hegemonlc efﬁcrency paradrgm 1nform1ng asylum practrces 1n
Canada. ~ Since the adoptlon of in-land deterrmnatlon procedures Canada has partlcularly
struggled with constant backlogs of claims, expensrve determmatron procedures and lengthy’i

processmg trmes and in result has advocated in the mterest of the effectrve management of

comcrded w1th the strategrc manrpulatron and control of who exactly has been able to gain access
to in- -land determrnatron systems it has more recently threatened the process of status:;j
determmatron in Canada through the Immrgratlon and Refugee Protectron Act of 2001 (IRPA)
kwhrch has worked to deny refugees the r1ght to appeal, reduced the number of decrsron—makersi‘f}
from two to. one and paralleled reduct1ons in legal aid, among other harmful effects

_Undoubtedly, the Value of qulcker processmg trmes expedltrng cla1ms and added 1nterventrons

to curb system abuse 1nherently favour both the natron and individual cl' 'mants ‘but. thrs paper,:;;
| instead expresses fear regardmg how the Jogic of management. 1nform1ng the Canadran prlot;]
proj ect could very likely prove to mask legal and ethrcal concess1ons agarnst the refugee rnterest f:'

Whrle Canada is currently engaged ina prlot project to evaluate the eﬂecltveness zmpact

szelmess and cost of LA to. assrst in status determrnatron th1s paper 1nterrogates the Canadranf

1eff1c1ency logrc through the Austrahan lens and in so domg, undermmes 1ts 1ntegr1ty Whrle}'

%




g how a prioritized efficiency paradigm is likely to encourage problematic ;rights
jons in an asylum system already operating in the'interest of ‘exclus’ion this paper unveils .
i is not an ideal measure through which to work in the 1nterests of these goals, and
the legal and ethical sites of disengagement to- cautron agalnst pursumg implementation

basrs that itis.

C;anafda through the Australian Lens: Justifying the Compar ive ft: o

An Austrahan lens of perceptlon to - render 1nsrght_ 1ito potentral Canadran

e* rocess of how :

;ermrne refugee clarms (Glbney 2003 p 36) and grves 10 attent1on to
s decrsrons should be reached (Showler 2006) both Austraha and a h: efestabllshed

ally complex world -renown, rlghts honorlng 1nst1tutrons of status de

d uphold the values to which they have pledged allegrance Australla thro_g , ,1ts Department
, Immrgratron and Multlcultural and lndrgenous Affa1rs (DIMIA)“ : Canada through the
igratlon and Refugee Board (IRB) ' ' ,‘ e L .
While both countrles have created such 1nst1tut10ns of repute t ey have srmllarly

ponded to the 1ncreasrng demands of asylum in recent year "1n ways that have countered the

ntegrlty and values of estabhshed protocol reﬂectrng an excl ‘1onary 1mpulse in do1ng so Both k

’ Such increasing demands emanate largely from a Western discourse of a refugee crisis, and

*‘oth Australia and Canada have reflected waning enthusiasm to welcome asylum newcomers

‘especially as the numbers of asylum seekers crossing therr borders have increased so-
ramatically since the 1980s (see Martin et al. 2003).- : f
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nations have been accused of*enc’()uraging a shift from permanent to ktemporary ‘p‘rotection 18 and :

barrlcadrng thelr borders in ways ‘that  inhibit | access to protectlon systems and do S0
drscrrmrnately, in thrs regard Austraha S “Pacrﬁc So]utron” (Wazana 2004) has smnlarly
paralleled some of the negatrve 1mpllcat10ns resultlng from the Canada-USA Safe Thrrd Country ,
Agreement (CCR 2005 CCR 2006a) While Australra and Canada are geographrcally 1solatedl
from refugee-producmg natrons both countrles have lrkewrse Jorned the worldwrde trend toward .
moldlng constructlons of the hordes and masses of refugees as undeservmg of protectron “

| k reconstructlons of the natlon as v1ct1m to the abusrve motrves 1nform1ng asylum clarms have led; ‘

both natrons to Justrfy and ratlonalrze varlous mechamsms of 1ntervent10n to safeguard the_'
'natronal 1nterest and subvert the 1ntegr1ty of asylurn protectron 1n dorng s0.. A shared colomal{?
| “white scrrpt complemented by race based narratrves defrmng a h1story of natlonal belongrng :
:have also covertly helped legltlmlze methods of 1ntercept10n and detectron that regulate access to %
protectron onbothfronts ', ey ‘, , i e e

Wh1le thrs paper does acknowledge the polrtrcs of protectron and the reahtres of the need‘

for a system that lS structurally efﬁcrent and farr as well as a country s rlght to regulatef‘f

membershrp, it contends that the 1trcs of asylum cannot Justrfy the use of a tool that reflects a

regressmn from estabhshed precedents In such a hght the comparatlve of the Austrahan and"}:;‘

Canad1an asylum contexts 1n thrs study 1s partlcularly relevant because of the si “larltres 1n'
‘ﬁperspectrve 1nforrn1ng LA use procedurally, in how LA reports are, or would be commrssroned
i and on an evrdentrary ba51s respectmg how such reports are or wrll be applred to declsron-

malk" gf’rn pract1ce Importantly, Canada has crted Austraha as an exarnple of LA worklng .

effectrvely 1n status determination (IRB 2007b). In regards 0 the apphcatron of LA to decrs1on—
makrng, the two countrles also share a natronally artlculated behef that LA 18/ not determrnatrveﬁ
of natlonahty alone as perce1ved in some European countrres and both natrons approach 1ts

yusefulness from the perspectrve that LA provrdes only one prece of 1nformat10n a decrsron maker{ ;;:

~‘may con51der to determme geographlc or1g1n (DIMIA 2005 in Eades, personal cornmunlcauon
August 11 2008 IRB 2007b) Whrle mherent un1queness 1nforms how status determrnatlon{'j

~operates in both countrres common “contextual, 1deolog1cal practrcal moral and legal

See Wazana (2004) for a drscussron of the 1mplementatron of the Temporary Protectron Vrsa k .
(TPV) in Australia; sce Razack (2002) for insights into how Bill C 86 has fostered legal lrmbo b
and denied certain refugees permanent residency in Canada ' l .
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j,ns help provide an attractive site in which to engage ina comparatrve drscussron of

ool subverts the integrity of the efﬁcrency paradrgm mn operatron at the TRB.

nder the Microscope: Research and Data Used;inithis Study ViR

Textually, this paper is informed by secondary research that‘has already commented on
ue in Australia (Eades ef al. 2003; Reath 2004) and 1s Further developed through the use
(RRT). The RRT s the

ee: division that hears refugee appeal cases in Australia after theDIMIA has rejected an

[ eyreports published by the country S Refugee Revrew T

ual’s protection claim. Each year, the RRT pubhshes onllne; 2~Q’_per¢, cent of 1tscaseload

red to be “of particular interest” (CornrnonWealthof Australla2008 nd these ':rél):OrtS

valuable insight into how LA has been interpreted and apphed k ec 1on-makers in.

ia. The availability of such information is a srgnrﬁcant factor m:the'efﬁcacy of usrng

ia as the lens of perceptlon in this study The fact that pubhshed research in Austraha

he catalyst for 1nternat10nal mterest and nquiry 1nto the ﬁeld of LA'I9

e I ‘ecrally 1ts

,ulstlc failings, as well as the avarlablhty of Englrsh language llterature furthersuggest the ,
ng 'nature of usrng Australla as the 51te of contextual analysrs ln regards to the Canadran
Xt, the IRB has publrshed two online statements (IRB 2007a; IRB 2007b) regardrng its prlot

ct and it is from these documents that the Canadlan artrculatron is here developed 7

AcknoWledging Lirnitations

| Con51der1ng the largely covert nature 1nform1ng how LA reports are produced and how ,
y'are applred to dec1sron rnaklng, this paper is frarned on an exploratory premrse Its aim is to

old perspectlve raise questrons ‘and theorize potentral damagrng yrrnplrcatrons for the Canadran

ntext and it does not clarm to do so along concluswe or exhaustrve lrnes of defense Thrsg

aper is unavordably lrrnrted by the lack of full transparency 1nforrn1ng decrslon-makrng in

ustralra and thus relies on the publrshed materral avallabley the drscussron consequently and{ .
herently fails to provide a deﬁnltrve grasp of the hvedf’experrence;playrng out in the asylurn ‘

context in the country. The fact thatf the reports giving insight into the use of LA are from appeal

‘Whlle Bobda et al (1999) wrlte of the German context of use before the dawn of the new
millennium, in 2003, Eades er al. established an unprecedented 1nterrogat10n of the utility of LA
ias an effective language tool ~
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cases makes it important torfnotethe:inability to comment on how LA is applied and interpreted
in the initial? DIMIA hearing. Innately, this paper does nir Seek'tofi‘generalizef the effect of LAin
the Australiancontext' It should be remembered throughom‘that the ‘emphasi‘s in the following
pages isto explore problematrc sites of engagement i in the' Australran example in order to expose k
1ssues that mrght be exacerbated by the unlqueness of Canada s refugee determlnatlon system :
, should 1rnplementat10n ensue. S e v “ : i

Because the Austrahan case is pr1mar11y berng used asa lens 1nto the potentral Canadran ~
; 1mpllcatrons of use, any part1cular case examples 1llustrated here are not intended to constrtute a
conclusrve examrnatron of the use and 1mpact of LA in Austraha but rather are posrted asa.
reﬂectlon of potentlal srtes demandmg Canad1an drscretlon In. thrs lrght more research 18
evrdently needed in these regards and thrs paper only seeks to asszst n the much b1gger pl‘O‘]eCt, |
of filling in thls gap. Lastly, it 1s also 1mportant to note that the present. Wrrter recogmzes her l;
posrtronalrty Wrthrn this dlscussron as nelther a language profess1onal w1th hngu1strc expertlse
nor as an. 1nd1v1dual who has been exposed to such a test of 1dent1ﬁcat10n Such acknowledgedf
emot1onal professronal and lrngurstrc detachment from the subJ ect 1n quest1on 1s percelved as an - :
advantage in expandmg the 1mpart1a1 scope of subJectlvrty, though necessarlly the followmg[}

dlscuss1on appeals to expert 1nterpretat1ons Where necess1ty demands

35 Qualifying E'xczusion'
The prrmary necessary quallﬁcatron demanded of thrs prOJect is how excluszon 18 not";
deﬁned solely on drawmg a dlrect correlatron between LA reports and reJ ected clarms alone bu'[d"}’
also how the process of LA, and the drscrlmrnatory nature upon Whom 1t is 1mposed provrde: i
added srtes of ethrcal drsengagement that render questlonable the farr legal and 1mpart1al;f
‘rntegrrty of the test as supportrng evrdence exclusron in th1s sense thus alludes to the
1ntersect1ng ways that LA reﬂects a l1kely retreat from estabhshed standards by 1ncreas1ng thef‘f

barners to provrng 1dent1ty clalms for spec1ﬁed group members
3.6 Expectations i

Thrs paper acknowledges and concedes to the notron that Canada must createf;f

'mechanrsms of rnterventron to assrst rn efﬁcrent cla1ms processmg and to corroborate clalmants



‘ultlmately argues that LA, in all its hereln exposed faults fails to present an 1deal‘ :

solutlon As language professionals have thus far engaged in related resea,rch in the
'pursumg linguistic justice, they have artlculated recogm‘uon of the “need to be
‘bout -assuming that awareness can- lead to Justlce” (Eades 2005 p. 514) In the

an nv1r0nment ‘where injustice as a consequence of L has yet to oceur, it is in the

: reventlon and aV01d1ng embarking on a path of regr' ‘

ve asylum ~1ntegr1,ty; ,t:hat this

ks to expose the failings of the efficiency paradlgm fln th
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SECTION 4: THEORY

4.1 :Identity and Exclusion Through the Lens of Post—COIOmal,and Critic

Thrs paper employs both post-colomal and crrtrcal race perspectives

mto not: only the 1dent1ty politics informing the exclusronaryicontext of the mternaf

regrme but also to help inform a perception of Language Analysrs (LA) as a more recent"
,artrculatron of the exploitative and subordmatmg impact of a’ st1 | '3very much hegemomc 1mper1a1 :
gaze. Post-colonial and critical race theories share both-a deﬁnrtronal predlcatron ona subJect of
oppressron as well as a common emphasis on “race” and 1dent1ty (Yaldeset al. 2002), Whﬂethe
former implies the “persistence of colonial flegacies in post—independencecultures‘, not their
disappearance or erasure” (Sugars 2004, p. XX),‘ critical race theory: an‘ai'ys{esithe'.impact‘, of such
legacies on intersecting race, class, and gender relationships, inan attempt o gauge how identity
constructions inform contemporary forms of injustice and subordination (Alyward1999,Va1des
et al. 2002). ‘Both' theories ‘advocate ’in the interest of an 'actiViste ‘éPISTOaCh" to~ Vo‘ic‘ing ;
: 'relatronshlps between, and within, 1nd1v1dua1 and group identities, and the two also 1mportantly_f
‘provide spaces for “making Vlslble the various lattlce works of oppressron that have structured
unequal systems of privilege, in both hrstor1c and contemporary contexts (Alyward 1999 p 46-
49). Together, these commonalities help provide the theoretlcal pulse of this paper and Work to

situate LA within an operatlonal context that explorts identities of Otherness :

4.2 Constructlng the “Undocumented i Identrty Pohtrcs and Prrvrleged Belongmg m the
Canadian Nation-State - ; : o : ’

If 1dent1ty is mherently a soc1al construct (Valdes et al. 2002) then rdentlty poht1cs can bei;i

consrdered the drgestron and 1nterpretat10n of 1dent1ty in ways that are not mere 1nnocent§

r‘reﬂectlons of the real > but rather constructlons that are constltutrve of it (Barker 2005 5

503) In this hght while Canada may WlSh to portray to the world a post colomal natronal 1mage

of racral and cultural tolerance a multrcultural nation that is a “mecca for the oppressed of the

world” (Alyward 1999, p. 46), lines of drscrrmlnatron have long been: demarcated by racrahzedf’i

hrerarchles of prwrlege informing a natlonal narrative of belonging (Bannerjl 200()) Inheriting

the colonial discourse of white/settler privilege, both Australia and Canada have engaged in
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constructing the racialized Other as outsider in ways that cater to both thef:inclusi'onary an'd
exclusionary nature of what Anderson (1991) has aptly framed the ¢ 1magined community A
With the enhanced rac1allzat1on of human mrgratron in the latter half of the 20 t Century,
dlsplaced peoples across the globe have not managed to evade various forms of First/Third world
oppression and dlscrrmmatron based on the * 1nherent partrcularlsm of nation- state 1deolog1es of
“whiteness” 1nform1ng 1deal ‘membership (Jopkke 2005, p. 44) In parallel wrth such processes
has been the evolvmg strategic tendency toward naming the .ther 1n~~ ways that brand difference
with 1nfer10r1ty and: negat1v1ty (Bannerji- 20()0) this ‘has 1ncluded 'rmposmg such identities as

to name a few

%

criminal, fraud bogus alien, terrorist, illegal, and econom1c mrgrant

Constructmg the refugee as other than honorable has allowed for the manlpulatlon of

humanitarian rhetoric 50 as to mold an: 1mage of the genuine in ways that prlvrlege the Canadlan

nation.  Perhaps the ‘most recent construction of refugee Otherlng lies in. the w1dely adopted
term, the ,undocumented’f’;:refugee, which has come to represent a problematrcamalgamatron of
the above-noted labels: the conflation of the illegal migrant. anditheConvention refugee:through" s
the term ° undocumented” has: only further yrelded to justified processes of 1mpos1ng safeguards"
; - and controls to protect the v1ct1mlzed Canadran state, and its 1mag1nary ‘ ‘k
- While ‘Canada has acknowledged that the maJorxty of - persons who arrlve w1thout
documents are genuine refugees whoareunablef,;through no fault of therr,::own,, to obtain an ,
identity document from their country. of origin” (Morgan 1995, as cited in Brouwer' ?1‘999 D ‘5')' -
the reahty remarns that many of the undocumented upon whom the natron places added burdens
are from countues whose hngu1strc racial, and class profiles rest beyond the pages of the]
dominant white seript 1nform1ng Canadian 1dent1ty Critical race theory demands consrderatlon
for ~the structures of 1~nequahty atplay in how the notion of- satrsfactory : 1dent1ty documents 1s:r
be1ng deﬁned espec1ally in such Afr1can contexts where it is common’ for varlous cultures
1nclud1ng nomadic tribes, to be less dependent on prrnt documents and wrltten records to conﬁrm' '

identity (Brouwer 1999) lt also forces consrderatron for Wthh countrles have lacked mstltutrons" :

20 Such 1deologlcal dlscrrmmatlons have been seen in practrce see Razack (2002) for a.
discussion of how over 5,000 refugees from Kosovo evaded 1dent1ty document prov1sron
were: fast-tracked through permanent re51dency processmg, whrle all such beneﬁts were
Somalis in a similar state of emergency. ~ C o e
*! The notion of satisfactory documents i is further problematrsed when we consrder ho nany -
refugee clalmants are in fact with documents, but rather, the issue has become one: of off :ercrals

~ deeming them “insufficient for the purposes of establishing identity” (see Razack 2002).
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and central governments in place such as Afghamstan and Somalla even to 1ssue rdentlty :
documents to 1nd1v1duals fleeing persecution, and how this has in turn limited certaln groups
from satlsfymg the 1dent1ty requlrements and document standards presently demanded by natlons ,:‘
of the West i :

: Slnce Canada began bearmg witness to the i mcreasmg preponderance of asylum seekers

arr1v1ng wrthout identity documents in the 1990s, a Western lens informed by perceptrons of
bogus clarms ylelded to Bill C- 86 a 1993 amendment to the Immrgratlon Act that legally and
| pubhcly sanctioned the idea that “a refugee,k who arrives at the border wrthoutqapproprrate;;1Vdent1ty |
documents has a greater burden of proving that he or she is a COnvention Refugee” (Razack,;f
2002, . p- 200). Asthe logic of defendlng Canada through the detection and penahzat1on of those,:"
w1thout identity documents has proliferated, the result has meant that whrle some bodres may in
~ fact be guilty of the crimes suggestive of the imposed label, ¢/l individuals clarmmgasylum are
marked, by the ‘problematic, storie,s‘:.,and, ,sterelotypes that abound 1n the identityjf;documents |
discussion' thus, all undocumented asylum“ seekers are being ‘painted, to borrow Razack"f
metaphor wrthout dlstmctlon and with the same brush (Razack 2002). Inan env1ronment where
Canada has strategically constructed the racialized body asa subject of danger hkely to besrege
and betray. the country. through asylum abuse. (Campbell 2()00 Razack 2002) a pr1v1leged log1c
of prmcrpled in/exclusion has become ratlonahzed and the asylum seeker no longer the v1ct1m

but the ‘perpetrator..

o In such a context of asylum where LA has been ‘embraced as a means to 1ntervene and
a531st in the 1dent1ty questlon and in an env1ronment whereby Canada and other Western natlons
have 50 effectrvely nourrshed an Us versus Them “dichotomy of the un/deservmg through theff;":
documents drscourse it becomes 1mperat1ve that the study of LA as evrdence be broached wrth:"{'

~caution and skept1c1sm toward domrnant legal claims to neutralrty, obJect1v1ty, color blmdnessf:

and merrtocracy” (Matsuda et al 1993, as cited in- Schnelder 2003, p. 91) In the quasr-Jud1c1al}i
" 1nst1tutlon of the Immrgratron and Refugee Board that makes decrslons on refugee status in

~Canada LA as a legitimate tool of integrity must be percerved and deconstructed through the:
‘ very parad1gm of exclusron that is presently berng Justrﬁed by the hegem nic W e
of the document problem ln SO domg, 1t must questlon how hlerarchr |

colour access to protectlon and thus to resrdency and membershrp m the Canadlan communrty,r

:through the avenue of asylum It must evaluate the extent to- Wthh dlscrlmlnatrng words off‘?
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common parlance negatively permeate the world of status decision-making in‘practi,ce;“and

whether LA represents an expreSsion‘ofthis trend.

43 Expanding Scope, Ar,tieulating“Harm:‘” Llnkrng Theory-to Evidence: to Exclusion o

Critical race theory was born out ofa growrng coneern that tradrtronal legal and crltrcal :

 theories lacked a multldlmensronal” and 1ntersect10nal” approac ) uok‘:legal equahty by not

: accountrng for the complex layers of individual and’ group 1; Wi

consrderatron It also questlons how the 1mposrt10n of t' n - ne atively framed

‘undocurnented claimants may strgmatrze asylum seekers in 'gene those individuals

vundergorng analysrs specrﬁcally

k 44 Language Analysrs and Identrty Interpretrng Race Natronahty, and Language throughf
. the Imperial Gaze s et e ihe il

While society has seemingly moved into a contemporary era where discrimination 'i‘s" nof

longer overtly race-based, but rather exrsts ‘more covertly in the form-of stereotf png , andr '

~ assumptrons (Aylward 1999) it has hkewrse been argued that the West presently resr s within
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the realm of * Xenoracrsm > where racism is now: marked more by cultural dlfference” than by
race alone (Bonrlla Silva 2000; Fekete 2001) It is in thrs sense that thrs paper approaches
language as a srgnlﬁer of dlfference and as a site of mampulatron employed by natlons of the
, West to. detect and artrculate 1dent1t1es of belonging. Whrle constructlon of the © undocumented”

‘undoubtedly ﬁnds a degree of premlse m the land orrgrn clarms of 1nd1v1duals 1t Nrs also a v’

that can be likewise located around the cultural markers of mferlorrty studded e
‘dlfference such as language custorn behavror and others that have helped shape the East—West: 1
opposrtlonal paradlgm 2 It is in this hght and premsely because of the hnk between refugee lawf ;
and pohcy, lllStOI‘lC and contemporary narratrves of belongrng, and negatrve 1dent1ty“

constructrons that domestic racral and cultural sensrblhtres have been molded and 1t is precrsely 1

'because of these factors that the exclusronary mterest 1nherent 1n the 1mper1al gaze 1S seemlngly g
‘perpetuatedthroughthe use ofLA Sranln e e e s |

The gaze views the centre of power drstrrbutron in the world through a Eurocentrrc‘ i
colonlal and 1mper1al lens thus thrs paper accordrngly employs the postcolomal” as an
, 1deolog1cal orrentatxon that contmues o shadow contemporary processes of cultural
domlnatron through h1erarchrcal and hegemomc practrces (Mlshra and Hodget 1994 p. 284) :
Recent research has already shed hght on how expectatlons of ev1dence at the Irnm1grat1on and -
Refugee Board operate within a power dynamrc favourrng the perspectrve of the V1ewer to that of G "
- the Vlewed (Razack 1998 Smlth 2007 chks 2()07) and thrs study of LA a1ms to develop thrs, -

o ‘theoretlcal underp1nn1ng In addrtron to strugghng to combat the deblhtatlng effects of 1mposed

49

; weakness‘ for 'urocentricgconcept of "homogen,ism.i:‘h,ow, the 5 of

2

o 'orders hes m ‘the shared 1magining~ =

k ,22 See Edward Sald s Orzem‘alzsm for a deeper d1scuss1on of the evolutron of the
 paradigm. :
* Although not always conscrously 1mposed (see Phrlhpson 1992)
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understanding lrnks linguistic: commonahty and national identity, the consequently charged and :

politicized nature of cultural 1dent1ty has had the effect of forging a distmctrve communrty of o

belonglng (Cohen 1993) — the borders to which, Western nations defend linguistic qualrﬁers can |

help make near completely 1m/porous 2

If we take language as a basic. component;of cul: ] ;we can begm to deconstruct ~

how “issues of cultural representation are politrcal’ because 1ntr1ns1cally they are bound up w1th

questrons of power [.. 1 [and] the power of representatlon hes in its enabhng f‘,SOmC-kl,IldS of
knowledge to exist while excludes other ways of ;seein;g’,’f (B ' 1 |
asymmetrical power relationship inherent in the imposition of LAon P Se
expectation of claimants to reveal linguistic repertoires: synonym‘
~cultural speech practices, suggest how it is not only the controvers

linguistlc tool, but also the underlymg expectatlon of conformlty to Westei

claimants should 1deally receive LA reports that complement Western stereotypes 'of language

and. culture the Very premise to whlch underrnines the cultural and llngurstic auth t1c1ty, as well k
as the uniqueness of 1nd1v1dual experiences that demarcate 1dent1t1es of belongmg out51de the
boundaries of the Western world,.k In all its expectations, this paper ;thus_departs;_;from an
awareness of LA as an articulation 'of Zinguicisim what 'Phillipson (1992) hasaptly"referred to as
the “1deolog1es structures and practrces which are used to legitimate effectuate and reproduce

an unequal division of power and resources |.. ] between groups which are deﬁned on the basrs

of language” (p. 47). - e e

Such problematic assumpt1ons 1nform1ng LA demand that to articulate ones nationality,

claim successfully w1thout documents is to- conform to Western standards 1nform1ng
interpretations of 1dent1ty In this regard LA then becomes essentially transformed from a site of o

cultural rac1sm to one of discrrminatron based on origin. Even n countrres such as Australra that
uphold the notion that an area of language soc1alization 1s not determinative of nationahty, the .

reliance of such countrles on Western lingulstic scholarship, W estern: understandrngs of .

language culture ‘and geopolltlcal 1dent1t1es as well as the pohtrcrzed function of LA in status |

2 Eades (2005) relevantly notes While an 1mportant consequence of thrs homogenrsm is that it
ignores the realities of language variation and bilingual speech, these realities have been shown
to be central to understanding the language practices of asylum seekers’ (p. Sl 1), see also
Blommaert (2001). ~ .
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determination itself, all inform the expectation of asylum seckers either to‘*'c0rroborate' their
origin claim through such analyses or fall victim to how and where the lines of power are drawn,
and their consequences

In theseways the imperial gaze of the West seems to propagate belongrng across a

‘ spectrum of j ‘“:prlsomng identity constructions that drstance Us from Them, and as long as

: contr ‘1~;;;o ':'the representatrons of reality” remalns 1n the hands of the powerful (Gal 1989 P- k

348),: 1t seems that asylum seekers are likely to remarn servant and V1ct1m to the crown. In such a.

iway, postcolomal theory provrdes an 1llum1nat1ng context for 1nterpret1ng how LA as text reﬂects ‘
| on: Western neocolonral efforts to reconstruct the geographres of hngurstlc and national borders

in. order to: explolt power mequahtres to advanta: ‘ ;Whlle the land bemg occupred in this. sense ‘

‘ may Test in an 1mag1ned space, and not a hteral one an assault on asylum can be proposed

“through the very nature of the assault o1 'klndryldual and cultural 1dent1t1es that LA encourages

While critical race and post colomal theorres 1nf0rm how “‘the Other can only be known on the

‘colomzer s terms” (Valdes et al 2002, ’ p 211) the quest1on of how the efﬁcrency paradlgm',‘
endangers masking concessrons 10 refugee rlghts through LA is the subJect to whrch thrs paper :

‘now turns.:




SECTION 5:  THE LA/EFFICIENCY NEXUS THROUGH THE AUSTRALIAN LooK
r GLASS :

The Imngratzon and Refuge Board is Canada s largest'

o mdependent admmzstmtzve tribunal. Its mzsszon is to make
: well-reasoned deczszons on zmmlgraz‘zo matters eﬁ" czently, fairly;
= and in aecordanc: wzth the law

What the above mandate denotes is a problematrc concern mformrng the orrentatron of

IRB decrsron—makmg, what is. problematlc 1s not that these valueS ar’: espoused to rest Seemrngly

the fa tthat in realrtyr

on equal footrng w1th respect to status determmatron in the country,

they do not, and partrally because the lauded values of what is efﬁcrent

 legal are in. many ways confrontatlonal and not complementary goals ln an X 1nt1mate'
domestic context where practical, altrurstrc legal, ethical, and 1nter/nat1onal Value an “,goals

colhde refugee Status determmatron so_articulated seemmgly advocates: an attempt

these many chasms. But while the above statement acknowledges the noble and rrghteous Values' S

here expounded, 1t also silences the SOClal and cultural drchotomles prevarhng 1n many asylum :
systems of the West, Where inherent power. Structures and hrerarchres of pr1vrlege are realrzed ~
,The noted verblage above s1m11arly masks the pohtrcal and 1deologrcally charged brases that .
inform the mandate s execution. 0 s : b

: Whtle the IRB ‘has artrculated drfﬁculty in balancrng the concerns for malntammg -
efﬁcrency and farrness (IRB 2006) the followrng drscussron uses Language Analysrs (LA) to
'expose how the adoptlon of such evrdence in Canada would 1mphcate the natlon in concessrons :

to various forms of legal and ethrcal dlsengagement in the prrorrtlzed Canadran 1nterest of the

efﬁcrent processmg of status determlnatron whether consc10usly or unconsclously‘ S0, mformed
By addressrng the i issues of eﬁectzveness zmpact tzmelmess and cost the followmg mterrogates
the efficiency rhetoric mformmg the Canadran perspectrve regardmg these concerns, and follows -
wrth 1llustratrons of the Austrahan case example In an asylum context where the reahty of :
: undocumented claims problematrcally 1mp1nges on the eff cient processrng of statusp
determrnatron thrs paper exposes the undocumented clarmant asa yulnerable Subject hkely to be
prone to victimization through a Canadran efﬁcrency dlscourse should 1mplementatron proceed |
It is 1mportant to note that the proceedmgs of the Refugee Protection Drvrsron (RPD) of

the IRB are not “bound by any legal or technrcal rules of evidence,” and it can thus base



decisions on evidence *’tmhat*is “considered credible or trustworthy in the ‘rcir‘cilmstanées?’ (IRB
| 2003) (my: emphas1s) Butina context where legal and quahty dec1s10ns of the IRB are bound

by the 1nst1tut10n’:s perceptlon of the integrity of ev1dence both its reliable and rephcable content

‘mg dlscussmn 111um1nates the

and 1ts hkerS ‘dlgestlon by de01310n makers the fo]l'

controver51a1 dls‘unctlon between What ev1dence 1n status determmatlon Should be and the

departure from thls Standard that LA use in Canada i 1s llkely to reﬂect




5.1 Interrogating Language Analysis as Effective Evidence

This discussion begins by addressing the subject of LangUageAnalysis'(LA)‘ejj‘eeiiyénéss .
in status decision- makmg For refugee status deterrmnatron to be efﬁmently executed in ways
that honor legal and. moral commrtments to asylum Seekers the followmg represents the ﬁrst
argument in a broader articulation of how LA is hkely to undermme the rrght 10 asylum forﬁ

undocumented clarmants n Canada

’5.l;l‘ A Canadian A‘rliculal‘ion :

Whrle the IRB does acknowledge that LA is only “one of t :
determmmg a claimant’s orrgrn” (IRB 2007a) this cautron of possrb s 1mmed1ately |
tempered by a statement assertion on the IRB website: one that explrcrtly v how:L‘Ai'has |
been “in use for approxrmately 14 years by many drfferent states # thus “the
rehabllrty of language analysis in refugee determmatlon” (IRB 2007b answer
preconcelved posmve notions regardmg the hlstorrcal utlllty and Valrdrty of LA as evrde

attested to, neither of the two IRB online statements (IRB 2007a IRB 20()7b) acknowledges the"

problematic and controversial practices that have been wrdely cr1t1c1zed in the many countrles ; :
Canada claims have used LA * rehably, of whrch Australra is one. R e L -

~ While i is one of the main aims of the pllot pro;ect to explore the 1n/effect1veness of LA: :
as evidence in decision- makrng and welgh its potentral value” (IRB 20()7a) 1t cannot be

expected for all rssues to be fully addressed 1n the brief onhne statements b the jIRB But{ ‘

1mportantly, what is Very clear is that Canada has looked to its 1nternat10nal counterparts for an |
example of LA worklng as Valuable evidence in a prrorrtrzed efﬁ<:1ency conteXt = at least it has

claimed. to have done so In thls regard ‘the IRB’ has e1ther conscrously or unconscrously

artrculated effectlveness in ways that srlence the negatrve 1mphcatrons for claimant ongln e

determmatlons reahzed in practlces abroad. The followmg drsoussron exposes the harsh reahtres' o

that inform LA use in. Australla - the Very ones that are presently bemg masked by Canada S :

articulation of LA as “reliable.” ‘
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512 Language Analyszs in Australla Subverting a Canadzan Perspecttve of Ethzcal and Fair.
Evzdence N , S - .

Whrle the precedrng literature review has addressed the various hngulstrc 1ssues that pose

a site of ,et caﬁ 'dlsengagement for Western governments t effollowmg drscussmn exposes “how

LA 1nf k~ustraha has largely faﬂed in its goal of pro_' 1ng effectxve here deﬁned as’ credrble
eV1dent1ary testrrnony, and essentrally because of the problems mherent in percelvrng it as such.
Three major 1ssues of concern in this national context mclude 1) the farlures of LA to provrdeg

LA reports and 3) the .

, deﬁnltrve expert ev1dence 2) the presence and prevalence of confhc i1

Varlatlon;ln demsron-maker perspectrve regardlng;LAeffectrveness; oy

5 ] 2. ] An ]ssue of Quallﬁ/mg Certamty

Perhaps one of the most problematrc artrculatrons expresse hy Canada is the desrre for |

at wrll provrde a
(IRB 2007b,

an the 11ngu1st1c |

the pilot project to determine ‘the proportron of 1anguage anal s
deﬁnrtrve result by e1ther supportlng or not supportmg the clalmed I ng
answer 18).- Whrle both Canada and. Austraha have recognlzed the
assertlon that LA reports should use quahfyrng terms of probabrllty, for example 1t is: unhkely,
: possrble likely, or hrghly hkely that an 1nd1v1dual was’ socrahzed 1n a glven country (Language
and Natronal Orrgrn Group 2004 Gurdehne 4) Austrahan LA reports have reﬂected a
,‘ problernatlc tendency to yleld assertrons of “certarnty rather than hkehhood” (Patrrck n. d as
| ‘crted in Cleary 2005). i 5
Not only is the concermng 1ssue the fact that Canada has expectatrons for the hngulstrc ‘~
process to provrde conclusrve determrnatrons regardrng the origin- clarm but Canada has also.

artrculated the mtentlon of followrng Austrahan S example by exportrn LA servic 'Si}t’o,

' compames of 1nternat10na1 repute in Western Europe (IRB 2007b .

organrzatrons such as Eqvator and Sprakab in Stockholm that have sought

need for such. analyses and in the process have reﬂected motlves th

integrity of the procedure and 1ts application. Accordrngly, in orde “
the determmatron of clalmant origin, ~ “the conclusrons [have b s of
unreahstrcally deﬁnrte 1dent1ﬁcat10n” (Eades 2003 p 187) a :
repeatedly reﬂected .



- The evidence of one LA report was re-articulated in the Refugee ReVieWZTribunal (RRT)
decision of Short (2000), denoting the anialyst"‘s"certainty**that ‘“the applicant ori'ginat'es*from
Pakistan.” In another case the. analyst concluded that the appheant S language background was

“with certalnty from: Paklstan (Younes 2004). Interestmgly though not all analysts succumb to" 5

this tendency, and some better qualify their determmatlons than lothers Instead of commenting -

on origin concluswely, Mulhn (2004b) has suggested rather one ana t s determmatron that the

“[a]pplicant most probably lived for a long time in an area wh’ spoken most likely in -

Quetta, Paklfstan another more recent Sprakab LA re : better qualified

determination that the 1nd1v1dual “most probably has his 'language “Afgha:nlstan !

(McIntosh 2006). While one couldwperhaps argue‘,fthata growmg nter: mal smhas

cent rehable (Daley 2002a) complemented by the fact that Sprakab has s1m11arl acknowledged .
the “chance we. may be: wrong” (Barnett and Brace. 2002 as c1ted in Reath 200 p.;212) Canadaf :

: should be concemed wrth the hmrtanons of LA to be depended upont 15 a.¢ redrble tool in makmg :

origin - determmatlons It is also relevant and 1nterestmg 10 note that th company Eqvator has
recently been 1ncorporated into the communications ﬁrm Semantlx wh1ch prov1des a range of -

consultmg and language based servrces but which no Zonger 1ncludes LA ThlS fact raises many

wh ‘ther servrces in thJS mterest*

issues regardmg the tool s ints "ty, and renders quest1onabl

have c,eased in any partdue t gatlye publlCchsCOurS ,;_qontroversy on the subject. .

51224 Problematzc Prevalence of Conlm Analyszs

A second 1ssue of concern 1s the presence and prevalence of contestmg language analyses

— a fact that is nowhere acknowledged on any t,of Canada’s statements_lart,lculatmgz,;the'
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- report argues (my emphasrs) In Austraha specrﬁcally, such examples prohf ra

“reliability” of LA. An evidentthreat to the integrity claims of the test, madeby both Australia

and producmg compames respectlvely, and perhaps the best example of the meffectrveness of the

tool, are: two 0. 'cts l) the reahty that contra-analysrs reports exist, and 2). the fact that compames

presently advertrse and proﬁt off of such serv1ces and have in fact experrenced an 1ncreased

demand for t expertrse

ey ‘ On a ﬁrst note, the very fact that contradrctmg LAreports are present m th1s context 1s a

testament to the lmgulstlc fallmgs of LA as credlble testlmony But also 1rnportant 1s what the
' presence of confllctmg reports 1mplres about the effectrveness of LA as an assistive tool The "
ev1dent1ary/1ntegrrty nexus of concern 1s well reﬂected in the RRT report of Blount (2002) who |

notes the stark contrast between two. analyses presented one that concludes ‘the applicant’s |
Hazaragi dialect is Pakistani’ and may with- consrderable certamty be. sa1d to orrgmate from
Pakistan,” whlle the second opposmgly states that the Apphcant speaks the Hazaragr dralect of |
Darr spoken by Hazaras wrthrn Afghamstan Fis ] [and does] not agree tha _N'he Appllcant has a ‘

Pakrstanr accent or that he pronounces many words wrth a Pakrstanl pronuncratronr as the ﬁrst

hroughout the
RRT database (Boddlson 2000 Eades et al. 2003), not only exposmg the dangers of the
unquahﬁed expressrons of certamty noted above but also how the confrontatronal nature of such

conﬂlctmg ev1dence works to complzcate further 1nstead of srmphfy the decrsmn makers

werghmg of the evrdence , o o L o ey
k But what s perhaps most essentral to this drscussron however s the chrect correlatron E
, between conﬂlctmg LA reports and the common dlsregard for such evrdence by decrsron- :
makers who in many cases have demonstrated a preference for dependrng on alternatrve ‘more
trusted eV1dent1ary factors present in the case Austrahan RRT onhne reports are replete w1th ;

examples that effectuate results srmrlar to the one noted here in the appeal case presrded over by :

g refutes the fmdmgs of the ﬁrst language analysrs report

ln srmrlar 1nstances co cting reports have not only quashed the artrculatrons of the other but

have. provrded Justlﬁcauon;for decrsron maker conﬁrmatrons regardmg how “drfﬁcult [it 1s] to
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rely on language analysis as a determining factor by itself” (Blount 2002). Also ~not"eworthy 1S
the assertion that such Situation‘s demand the claimant is ,giv.en.the fbeneﬁtofthe doubt in hiSi',or
her origin claim (Duckmanton 2002). i |
“Additionally of relevance is the reality that companres hke De Taal Studio in Amsterdam :
are now advertrsmg engagement in- contra-expertlse marketmg onlme that they provide
“language analysrs ‘contra-analysis or a second ~opinion by professronal lmgulsts in - all
languages” (De Taal Studlo Homepage 2008) — a reality that only brmgs to, bear more ethical and
competency questrons Vis-a-vis the LA process, and only posits added srtes of comphcatlon for

those assessmg the mtegrrty of ev1dence widely espoused to ease the declsron makmg burden

Wrth the evrdently growrng frequency Wlth whrch contradrctory analyses have beet presented in

the Netherlands (Eades and Arends 2004), in Austraha durmg the early years | of the new
mrllennlum (Eades et al. 2003) and generally across the West Canada must questron wrth what
degree of skrll competency, and “hlghly tuned accuracy a company hke Sprakab can clarm that

“a language analys1s provrdes a very clear gurde to determme an 1nd1v1dual’s language

background” (Sprakab Homepage 2008) (my emphasrs)

3.1 2 3 iVariyaption m Dec,ision-MakerPerspe‘ctive, b
A third and final note regarding the cffectiveness debate, and compounding the issue of
contra-analysis, is the as of yet unacknowledged link between the IRB Sottet ‘wherein “the
intention of ftihép“BOard kis"‘s01ely to determine whether thi‘s*’tool' "asslsts‘ deéislon—'makers in
rendering'a deCis'lOn (IRB 2007b, answer 14), and the evident need fora common perceptron of
LA effectrveness as a central component to its operatlonal capac1ty to assrst Workrng agarnst
this logic, though is the Austrahan example that sheds hght on the problematrc varratron of
opinion informing the drgestron of such evidence by decrsron—makers Whlle the LA techmque
is largely flawed as presently performed even if one assumes- some: as51st1ng capacrtres of the
tool to aid in dec1sron—mak1ng, evrdentlary mtegrrty seems ultrmately compromrsed by the
methodology mformrng 1ts apphcatron and the fact that Austraha ensures “no unrform standard
for evaluatmg the tests as ev1dence” (Erard 2003) ' '
 This lack of unlformrty is 1llustrated in countless controversral ways in RRT decrslons in
Australia, and 1nherently threatens the notion of equalrty informing the probatlve mtegrlty of LA;

the major issue here bemg the dlstlnctlon between those who challenge the value of LA and
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those who are less adamant in this regard. = Respecting the former, decrsron-makers have
addressed wrth Vehemence the issue of anonymity (Younes 2004) a practrce advocated in the
interest of analyst protectlon even though it 1nherently~ehallenges the demand for;transkpareney '
needed to Jusufy anal}’st qualifications, skills, and professronal capaelty This‘i's“suerhas
paralleled a W1de spectrum of concernrng observat1ons 1ncludmg also the poor quallly and
dlstortzon that some argue pervade the analyses in’ questron and as Short (2000) notes here, also
‘,‘problematrcally yreld to. unjustrﬁed and unquahﬁed determrnatlve conclusrons respectrng
‘clalmant identity: ' ‘ :

e TThe analysis notes that the Applrcant speaks the Hazarag1 dralect of Dari wh1ch s
o ‘;marnly spoken in central Afghanrstan but also in Pakistan and Iran [.-:]. He also
~ used the Urdu word for ‘rice’ when asked what he had had for dmner the previous

' night [...]. The analysis states that the Apphcant also pronounces some words with -
a slight Urdu accent. ‘The analysi _proceeds to state that ° [t]he above mentloned ne
~ points indicate that the applicant 1 rom' Pakistan’ although it does not
~ indicate which, if any of the above mentioned points the analyst believed were

logically probatrve of this conclusion. The analysrs concludes with the statement

that the dialect used by the Applrcant may with considerable certainty be said to

originate from the Quetta reglon of Paklstan No explanatlon is provrded for thrsv~

: conclusron i : :

. Regardrng the mtegrrty of LA there are eountless examples where the reports as evrdence have
, been rejected or challenged in srm1lar ‘ways, either because of a lack of substantratrng ‘

: documentatlon (Whrte 2()03) belng 1nadequate ; (Younes 2004) or seemmg both blased -and

| part1al to contradlctmg the 1nd1v1dual’s orrgm claim (Jacovrdes 2001) To the contrary, though s
‘lthere are also examples whereby decrslon—makers have conceded to the certarnty assertrons of |

: janalysts w1thout questron and have prrvrleged the DIMIA analyses over the contra—analysrs

| provrded by the clalmant S legal representatrve (Eades et al 2003 Reath 20()4)

ln the end the fact that a range of 1nterpretat10ns regardmg LA effectrveness ;exrsts |

yth”2004) and “dangerous (Layton 200




governments adopting and employing such tools in the interests of efficiency must acknowledge :
the ethical Values being compromlsed in the process of dorng so. Even more so should be the
case when one consrders the ‘more recent general trend represented in RRT publlshed reports

whereby LA 1s largely referred to by ‘decision- makers in “negative terms” — the general‘

impression berngthat theftool “now carries little werghtf’! (Eades;‘ZOOS);.l . .

example to the North Amerlcan frontrer would lrkely have many srgnl icat
could rmpllcate Canadran asylum stakeholders in processes that challeng k

status determrnatron and work 1n an exclusronary 1nterest agalnst the undocume ed asylum

Seeker , ~ SR , o

‘ Respectlng the certalnty determmatrons noted above Canada must acknowledge that LA k
when performed in the quahﬁed context that lrngurstlc capacrtles allow can provrde nerther the
definitive nor the conclusrve determmatrons that the West expects and should contlnue to k
demand of expert ev1dence Whrle LA could be consrdered truly effectrve and thus workrng in

the interest of efﬁ01ency, zf it could do S0, the fact that 1nherently 1t cannot and yet companres

have repeatedly artrculated ﬁndlngs 1n such a way, exposes how evrdentlary dlgestron 1n Canada :

is lrkely to be threatened through the accuracy assertrons rnformmg or1g1n deter ni llOIlS in LA
reports e : , Ll :

The mere presence of contradlctory evidence 1nherently quest1ons the ‘va 1d1ty of testrng

methods and standards's" feguardlng the qualrty of LA as both language tool and evrdence ~d

factor that should clearly 1nf rm the extent to whrch such lnformatlon leads to 1nferences vrs -a-
vis an 1nd1v1dual S natronalrt y Were Canada to proceed on the notron that LA is effectrve one
would be remmded that the country, hke Australra bestows upon dec1s10n makers the rrght to' |
welgh ev1dence based on the crrcumstances of each 1nd1v1dual case (Commonwealth of
Australra 2006 p 133) and “m consrderatron of all avarlable ev1dence” (IRB 20()7a) Whlle thrs

1s not new to erther context the drscussmns above descrrbe how varratrons in attrtude towards the :

1nterpretat10n of LA reports wrll have llkely rmplrcatrons for its mconsrstent effect on the werght

of decrsrons In yreldrng to the 1nferences of decision- makers in this regard concessmns may be
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made that reflect the Australian example of 1ncons1stent non-credible, and unreliable LA
reporting directly 1nﬂuenc1ng decision outcomes. In an IRB context Where evrdence represents
the “vehicle. through whlch facts in issue are proved or dlsproved” (IRB 2003), the encouraged :
dependency of demsron makers on such a tool poses to undermme due process protectrons

presently estabhshed to protect the refugee interest.

Consrdermg, ﬁnally, the fact that Canada has spemﬁc gu1dehnes outhmng the factors to

effectweness altogether In hght of the fact that Canada has 1n many W set precedents on |

creatlng gurdelrnes to ass1st in status decrslon-maklng, even 1f some form of ‘andardrzed LA
- methodology was encouraged for the mterpretatlon of such ev1dence declsron-makers are not
-~ legally bound by such texts nor held accountable for devratrng from them (Showler 2006)
Given polltlcal pressure for low acceptance rates, 1nd1v1dual b1ases ancl the fact that guldelmes -
produced to address evrdentrary concerns do ot prevent problems from occurrrng (Smrth’
2007), it seems probable that the Varlatron in oprmon 1nform1ng the Austrahan context Would
'lrkely translate to the Canad1an one. as well e G e k
Ultrmately, 1f the IRB were to 1gnore the problematrc conclusrve determlnatrons berng
rnade by language analysts and were to. snmlarly ignore the srgmﬁcance of contradrctory reports ‘

and drVergrng decision- makmg oplnlons regardlng LA effectweness all in the prescrlbed 1nterest :

of a531 1ng 1n the decision- maklng process ‘what rs becommg 1ncreas1ngly evrdent is that the

‘ ‘undocumented clannants ‘upon whorn the tool would be 1mposed could very~l1kely fall prey to an

eX'clusi'ona ;pulse and be less. protected by a humamtarran one In so domg, it remarns qulte o

plau51ble,hat such actrons could lead to unethrcal and unfalr correlatlons;between evrdentlary

, 'dlgGSUOl’l and zmpa I "the subJ ect to whrch this dlscussron now turns
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5.2 Talking ]mpact,~ Exposing Inequality

ln order for the efﬁcrency rhetorrc espoused by the IRB to balance all 1nterests
concerned, perhaps most paramount to the d1scussron of Language Analys1s (LA) is the
correlation between percerved effectrveness and ult1mate consequences In a context where the

undocumented cla1 V"ant is the 1dentrﬁed target to be exposed to thrs form of testrng, thrs paper'

now questlons the unequal and partial 1mpacts of the tool to selectrve group dls/advantage

5.2.1 T he ]RB and Clazmed ]mpartzalzty

To ensure that LA works effectlvely in the mterest of 1mprov1ng the efﬁcrent processmg of
claims on domestrc soil, both an ethrcal and legal 1nterrogatlon of use should yreld to the
application of such evidence in ways that guarantee “all refugees are. protected” (CCR 2004a)
thus, an 1mpact analysrs should 1nherently yleld to consequences that complement Canada s
mandated values. Espec1ally 1mportant in this regard is the country S commltment to 1mpart1al
decision- makmg premrsed on a legal mandate of equalrty for all - values to Wthh the natlon is
particularly bound by both the non- -discrimination clause of Artrcle 3in the Refugee Conventron
and also under section 15( l) of the Canadran Charter of Rrghts and Freedoms ey

While the IRB may clarm that it “does not have a preferred posrtron on the outcome of
the pro;ect underway, an 1ssue of concern is What the p1lot prOJect has not publlcly addressed
how the 1mp051t10n of LA could hkely have very clear 1mphcat1ons for the unequal treatment of
undocumented asylum seekers 1n the1r plrght for protectlon and Whether there mrght be

prejudrc1al motlves 1nformmg th1s 1n1t1at1ve Furthermore the Canadlan artlculatlon remarns‘

have publrcly

9

sufﬁcrently devord of acknowledglng how other countrles l1ke Austrah
articulated the Value of LA in exposmg fraudulent clarmants negatrve connotatrons that speak to
a degree of partlahty 1nformrng the desired 1mpact of LA Whrle the Canadlan 1n1t1at1ve rs
presently measuring the consequences of the test based on the 1mpact that [1t] w1ll have 1n :
decile'n making (IRB 2007b answer 18) the prOJect is not analyzrng what the Australran :
example illuminates as of concern — the controversial ramifications that LA could have not only

on decision- makers and decrs1on—makmg (1e the eventual decrsron outcome), : but n

1mportantly, on the applzcant mdzvzduals lhemselves and therr respectrve engagem' t

status determmatron process ‘
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5.2.2 A Problem of Quantifying Eﬁ%ctive Consequences in Australia;”i St

Whrle LA has been employed rather covertly in Austraha wrth hmrted government |
attentlon to the pubhc controversy, it has been ‘more recently estabhshed that LA use 1n the
country has ylelded two maj or results ln a natlonal context Where the maJ orrty of undocumented
mdrvrduals upon whom LA has been 1mposed have clalmed Afghan natlonahty, LA reports have‘

corroborated roughly 78 per cent of Afghan clarms made A second observatron 1s that

approxrmately 1805 of the 1900 asylum seekers from Afghanlstan exposed to LA between 1999 k

and 2005 2 “yere ultrmately successful appl]cants regardless of the results of LA” (Eades

personal communrcatlon August ll 2008) ‘A‘

" addressmg 1dent1ty

‘ partlcularly helpful” in workmg 1n both the Af : and national 1nt res

quest1ons and secondly, as not havmg had ‘ths adverse effect of eXClu ngy clarmants from

' protectron (DIMIA 2005 as c1ted 1n Eades personal communrcatron August ll 2008)

But there are some necessary qua krf " atrons to make here F1rstl : one must quest1on

whether a 78 per cent corroboratlon rate 1s satrsfactory enough when de‘ ‘;wrth llfe or death k

consequences A second note of 'mport is the lack of a statrstrcal narratlve i formrng the 1mpact .

‘of LA on clarmants who are n 'fom Afghamstan but who have also undergone LA 1n

Austraha Daley (2002b) notes tha between December 1999 and July 2 “02 alone approxrmately :

| 2500 asylum seekers were exposed to LA in the country, and Eades (personal communrcatron
August 11, 2008) notes an awareness of Algerran Burmese and Sr1 Lankan 1nd1v1duals among .

thls group Such evrdence suggests that more than 600 clarmant experlences of LA have gone ;

‘ pubhcly unaccounted for What thrs ultrmfyi ely means 1s that there 1s hkehhood that more than

.‘Just the 22" per cent of Afghans (285 1n : uals) have been forced to defend thelr orrgrnclarmf

is necessary to consrder also the present]y prevarhng dlscourse of the

2 Itis relevant 10 note that 1482 out of a total 1900 Afghan clarman etween k
1999 and 2005 were granted visas by the DIMIA, presumably onthe : -

: contradrct their natronahty claim (Eades, personal communication
%% This time period is relevant because it reflects the most recent A
“held in possessron by the present author. :
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helped yield an Us versus Them mentality in the West, and also ideologically and“po‘liticall‘y
helped Justlfy various forms of prmc1p1ed 1n/exclu51on factors whrch have ultrmately played a
role in 1nform1ng LA practlces 1n Austraha What is relevant here is exposmg the story behmd
the numbers in the Austrahan context and revealmg how LA practrces have mdeed reﬂected a k
d1scr1m1natory burden for clalmants in the country, : the prlmary drfference between the
Australran and Canadlan context be1ng that the asylum system of the former has provrded an

accessrble forum for clalmants to challenge in many ways the oppressrve context w1th1n whlch

ulati ‘g_how the IRB

LA has operated The followrng drscussron works in the mtere‘ t of artic

would problematrcally deny a srmrlar stage for confrontmg the drscrr . lmpacts of thls '

tool
523 Dzsguzszng Dlscrzmznatzon? Cautzomng Agamst Canadlan Impllcatzons Unequal ,
- Treatment : . ‘ o Lot e

Every mdlvzdual is equal before and under the Zaw and has the' Fele L
- right to equal protection and equal benefit of the law without - S
discrimination and, in particular, without discrimination based S
~ onrace, nalzonal or ethnzc origin, color, religion, sex, ageor
- mental or physzcal dlsabzlzzyV el
: Canadran Charter of Rrghts and Freedoms, sec. 51.1in
Constrtutlon Act 1982 et

‘Ina context where the IRB is legally obhged to safeguard agamst drscrrmmatory

practlces thrs d1scuss1on proceeds forth to expose how LA use m Austrah 1f translated to. the

Canadran domam 1s hkely to subvert Canada s commrtment to the above -refer nced legal and
ethrcal tenet In S0 domg, and because we cannot expect that LA reports commlss1oned mn
Canada are: lrkely to corroborate equally such a h1gh number of clalms thls drscussron must :
necessarrly precede the recelpt of LA reports whether in the applrcant s favour or not and ﬁrst‘,

address the 1n1t1al stage at Wthh LA proves drscrlmlnatory the stage at wh1ch certarn asylum‘?"’

seekmg groups are frrst 1dent1f1ed and labeled as bemg undocumented %

unfair experrentral dlfferences Imposed by LA and not understood solely wrthm the boundarres,
of a strictly legal interpretation. . - ~

‘ aoPERIYOF
¥ ReERSON uwrasnv uamar .



5231 “Equal Before fand' Under the Law:” a Case ‘of Selectivé,Groupr Discriminati'on'?

ThlS drscussron of dlscrlmmatron is 1nherently marked by the d1stmct10n between i i
what should be the case respeetmg equal access to protectron ‘and how LA challenges procedural
safeguards m cases where 1dent1ty 1s an issue” (lRB 2007a answer 14). Wh1le the essentral

' problematlc here is one of which 1dent1t1es are bemg pr "ged above others and why, 1t is more ‘

than [ gply an rssue of who is able to arrlve 1n the West w1th documents and who wrthout them 5' ‘

'b also whrch groups of undocumented have been pubhcly labeled as bemg 0.

Durrng the 1990s, Somalra and the former ,r’Yugoslav1a both experrenced a refugee-f ‘

‘ producmg crisis that y1elded to thousands of drsplap peoples in need of protectron Canada

responded to the latter with speed and vrgor whrle 1n1t1ally largely rgnorlng the Somalr plrght
Whrle nelther group. had any documents to uphold therr 1dent1ty clalms the Canadlan Tesponse
‘ reﬂected a pr1v1leged hrerarchy of 1dent1tles favourrng certam groups above others (Razack
2002). - Such realities of selectrve d1scr1m1natlon prollferatmg across the West have led

. chhmond (1993) to propose the issue. of:}

“global apartheld 2 wherern a Western narratlve of =

belonging mherently favours that the “huddled masse | :ould preferably be whrte 1f they are to‘ -
recelve much help at all” (p lO) Whrle such a race narratlve has mformed hrstorrc processes of
: :dlscrrmmatlon 1n both Australla and Canada the 1mposrt10n of LA on certain prescrrbed groups !
,15 here argued to be perpetuated along lmes of s001o cultural d1fference —~a more covertly
lfartlculated form of dlscrrmmatory group pr1v1legrng e e e

:Australra LA has been largely 1mposed on boatloads of mdlvrduals clalmrng Afghan &

i n 10 llty”’ Largely 1gnormg the legltlmacy of thelr lack of documentat1on = the fact that no. -
: “ernment has exrsted to 1ssue any such documents - Australra has worked throughout)

99 fand the new mlllenmum to dlmrmsh Afghan moral credrbrhty based on thelr smuggled :

he atlon Castrgated as undeservmg and Jumpmg the queu‘ Austraha has used the‘

“trop 0 currty and cultural dlfference o marglnahze the credentral of mlgrants seekmg

‘refuge 1n the ,ountry (Karnpmark 2006 p l) The documents drscour k h ﬁ'been employed in

,,Australla to mark the un/deservrng mrgrant lrkewrse marred by 1mag:_s' of the bogus and‘ |

fraudulent clarmant lt 1s 1n thrs exclusronary context that this pape‘r aroues LA has been

employed not a blan ¢ dlsmlssal of therr applrcatrons on purely ounds but a careful

exclus1on based on an,,apparently scrupulous applrcat1on of cultura ens ve crlterra” (p 2)

As documents have become the crrterra by Wthh to 1dent1fy:;and perpetuate belongrng,; |




Afghans in Australia have been discriminately exposed, to added burdens of proofmthe
determination process by the imposition of LA.. ’ ‘ b |
| - The Canadian context has paralleled a similar trajectory of labeling in ‘ways that: have ‘,
challenged the identity clalms of certain groups through the f1~mposrt10nf of LA. Canada has
publicly articulated why Somali, Afghan, and Sri Lankan clalmants are being tested in the pilot

project, as all three are natronals of countrles that have had hmrted capacmes by which to. retain

“rehable” identity documenta’uon (IRB 2007b, answer 7) Wh at Canada has not. artlculated isa
~ national hrstory of confrontatron with. such 1nd1v1duals that has encouraged pohcles and

initiatives by which to exclude these groups from the Canadian natron most re ently through the

documents discourse: Somalis in the country have not only been pubhcly;hnk ovap,wel‘ffare;kfraud
and system abuse but have also been denied perrrlanent residency in Canadf‘a, basedon a,,laok of
identity. docurnentation_ (Razack 2002). - Afghans and Sri k,,Lankanss,haVeﬁ: hkew1se had ahy: ~
documentation they have arrived with often discriminately and ‘frequently‘sdi;s‘cifountedy,’fiwylﬁle:they
have also been publicly linked with racial profiling, and dis'cours:es.of ins“eourity,},’terr()‘r, and
threats to national security (Dua et al. 2005). Finally, while there “has ;been;a b‘lurring in ‘the‘
‘popular imagination of Muslims to include those who are South Asian,iMiddlie Eastern,and '
North African” (p. 7), all three '?groups have been publicly labeled in;théir‘Othe‘rness',;g;an'stantlyt

»

victims of interventionist security certificates; “intrusjve_,interyie;wing; ™ d;yfpupilic‘i‘iiSﬁépicifon ,
regarding migration motives (CCR 2004b). ‘ ' Sl =

- Given the exclusmnary context ‘within which asylum presently operates it is perhaps

“unsurprising that these groups have been targeted for the pilot prOJect Whrle in theory LA could

prove to provide the identity corroboration needed to. bestow status procedurally more
efficiently, we must consider the unjust and unfair burdens that the tool 1rnposes on selected
groups in Austraha and whether these reah‘ues in the end; . rnay expose the undocumented”' ‘
label as merely an aftrontkto a more covertly nourished desire to exposeeand : exclude rpln,;Canada,
should implementation proceed. - | i S
~In a context where the IRB ’s Refugee Protection Division “cannot ‘dis,beliefve a claimant
- merely because the claimant presents nodocurnentaryyor ,othier evidence to conﬁrmhlsor her
testimony” (IRB 2004a), this has proven eXactly the case in Australia where. the impoSition of ;
LA on specified groups has directly correlated with a desire to undermrne the credrbrhty” of the

individual (Australian Irnmrgratlon Minister, Phillip Ruddock as cited in Hemrrchs 2001) In
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Australia, one might also raise the extent to which: the imposition of LA on ce~rtaln'~~individuals
has pre- 1nf0rmed Judgments of credibility, especially in cases Where DIMIA-sanctioned ev1dence
has been prrvrleged over clatmant testimony and w1tnesses In S0 postulatlng, refugees in
Austraha have been exposed to harsher pressures of Judgment especrally in hght of the general H

skept1c' m aboundrng in the documents drscourse and the correlatton to 1mposed LA Clarrnants : ::

,to be non adversarral In contrast to other groups of undocumented clarmants not 11kew1se "
exposed to the added ev1dent1ary burdens of non—consensual LA testmg, clalmants upon whorn r
the tool has been imposed have endured the added challenges of a re 1mposed burden of proof :

: not faced by others a removed beneﬁt of th t:doubt an unfalr tendency for decrsron makers to
use LA as only one ptece of evrdence to challenge the orlgrn “claim; and the exclusronary’

capacrty of LA to Justlfy lack of credlbrhty determmattons These added burdens are well k

artrculated in the RRT report of Jacov1des (2002) who notes in the context of conﬂrctlng LA’

reports that 4af the ev1dence contradtcts the apphcant's clalms regardrng 1dent1ty and country of

orrgrn the Trrbunal must rzgorously 1nvest1gate such clalms (my emphasrs) '

Whrle it is obvrous that a lack of documents threatens the efﬁ01ency of the process of '

: status determmatron and LA could a1d n thrs regard the pendrng questlon 1s one of o

compromrse as well as the potentral 1mplrcat1ons for unfalr and unequal treatment that need to s

fbe acknowledged in the Canadlan context In Austraha skeptlcrsm has led to a negatlve and

i _unequal rmpact on the de01s1on maklng process for 1dent1ﬁed clalmants and has also yrelded to ar

consideration. -

Frrstly, wrdespread 3skept1‘crsm regardmg apphcant 1dent1t1es th J'threatens' the

,decrsron makers ‘

Values of natural Jus‘ e:and the demand for the 1mpart1al"y

: Thrs is a concern espe01ally where it may lead to brase rmed Judgments that




applicants would be unable to challenge legally, and especially considering that IRB members
continue to be pohtrcally appornted to their posts, and thus, 1mphcated in perpetuatlng |
government - exclusionary motives. Secondly, in a context where status determmatlon is
necessarily 1nd1V1duallzed ‘the imposition of LA on prescrrbed groups offers. potentral for
discriminatory - consequences as generalizing group norms through the 1mp051tron of the tool
could commde wrth ‘the deconstruction of heterogenelty in the procedure” (Maryns 20()6 p.
341). In an IRB context where patterns are often observed by decrsron makers and ‘word
spreads 1nstant1y (Stoffman, 2002, p. 168), there is cause for concern that certam individual

experlences of LA will perhaps be used as a “barometer of experrence” (Valdes tgal 2002 p- 3)

and thus stigmas and problematrc generahzatrons may y1e1d to unequal decrsr ) outcomes —a

form of “guilt by association” reminiscent of the McCarthy era (chhmond 1993) wrth hkely
potential to yield to unjust and unfair burdens on the applicants part. ;Indeed, based on the
AUStral'ian; reflection of variable opinion in this regard, LA e appears to reﬂect well concerns
noted in IRB guidelines where “there may be ‘cases where the evidence sho‘uId’ynot be admittedfat
all,” especially considering the potential for prejudicial values to outweighfprobatiVe"o‘ne’s" :(IR,B
2003). k , L y kn: "nn p
~ What these inconsistencies and '~inequa~lities, all speak to, in thﬁe:end:,, 1s howLA cin;:‘Canad‘a‘
‘proposes to encurnber'dis'cfiminately ‘the‘determination process for those ~underg’oi’ng’ thisform*of k
testing, while 31mu1taneously advantaging those who are not.. talso presents the capacrty for the
un/deservmg nature of a claim to be pre- condrtroned before the. hearrng begms and thus
possibly, to be unfairly Vrewed and evaluated by decision-makers. When it comes to the

apphcatlon of the law. =~
5.2.}3,.2 :“,Equal Proleclzon a Questiohpof Equitable and Fair A:ccess io, Pi”dtecfidﬂ Reryource‘sy o

~The questlon of equltable and fair- access to protectron resources is a- necessary one to

raise, especrally since the 1mpos1tron of LA suggests that the tradltronal means by Wthh'

claimants have supported therr orrgln clarms (affidavits, w1tnesses answering geographrcal and& ¥

cultural questlons etc.) have become, in the context of the * ‘undocumented” clarmant no |

- sufficient. In this regard, the Austrahan example has demonstrated that 1awyers play an irntegral :

“role 1n challengmg LA in the asylum context and many have reﬂected an adept

prov1de 1ntelhgent counter argumentatlon in the 1nterests of undermmmg the{'value of ;LA
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evidence: often 'demonstrated in the form of veibal challenges to- its 'Tinte‘grity (S*hortQOO(})' =
prov1d1ng the RRT with supportmg documentatron questlonmg the validity of LA 1n deterrmnmg
national or1g1n (Younes 2004); legally challengmg the competency and- qualrﬁcatrons of the
: analyst provrdmg such expert evidence (Reath 2()04) and ﬁnally, n provrdmg contra-analysrs ”
(Mulhn:2004b) e

‘ contradlctmg LA evidence are likely to result in dec1sron-makers overturmng the original DIMIA

c;iEades et al (2003) have demonstrated that appeal cases 1nvolV1ng the presence of

decrsron (m cases. where identity IS an 1ssue) what 1s problematlc to note is that the legal

representatwe 1s.one inconsistent Varrable in thls cham of events they play a controversnal role in

that there is srgnrﬁcant variation in perspectlve regardmg the utrhty of LA, and the w1ll1ngness L

and perceptlveness of the need, to- challenge such eV1dence In a context ‘where the abrhty to

provide: counter -argumentation Vra a legal representatlve 18 often paramount to the dec1sron—

outcome (Kagan: 2006) Reath (2004) has noted the variation in lawyer perspectrve asa srte of

unequal protection, as * some lawyers at the RRT questlon the authorrty of LAAP® and others do ~

not [and] therefore the outcome of the appeal process for an asylum seeker can vary drast1cally

; dependmg on the kind of lawyer who handles the1r case’ (p 219). Other dlscrrmmatory barners
mformmg acceSS to protection mclude access 1o contra-analysrs IrEsSources, especrally Consrd oritiy

l the already acknowledged drfﬁculty in ﬁndmg specrahsts in many of the language vari et1es "
L :quest1on (Eades 2005) Furthermore precrsely because the clarmant cannot hold the analyst in 0
; questron d1rectly accountable; the only solut1on is erther to. prepare an expert wrtness or PfOVr de_‘

‘_contra evrdence ‘a complex .and - unfalr challenge cons1der1ng the need for not only legal ::"f

i ﬁresources but ﬁnancral onesas well

- In addrtron ‘o the varying: degrees of depth by whrch lawyers have addressed the LA .

, questlon 1s the 51gmﬁcance of how decrs1on—makers have responded to ‘the tool. Precrsely

: because of .the already noted lack of a umform standard for evaluatmg LA as eyrdence in

k Australra there; onsrderable mconsrstency in the ways in which LA has been applred (Eadesk
et al. 2003). .

been: srgnlﬁcant :

srg :the issue of credlbrhty determrnatlons Vrs-a-yrs orrgm clalms there has'

"enceu “between decrsron-makers,‘ where some have .E‘drsallowed: the

2 LAAPrepresents naly31s in the Asylum Process. It is an acronym synonymous

with LA with a meanmg similar to “language analysis,” though it has been preferentrally adopted

: by language professronals in the ﬁeld (see Reath 2004)




LingID? evidence altogether on the basis of linguistically sound concerns and objections??
(Eades et al. 2003, p. 181), while others have made exphclt decisions on natronahty, and not; :
region of language socialization, on the basis of LA results alone (Reath 2004)

Most. problematrc to this discussion is the direct link that has been: observed between: LA e
and status decisions. While Australian LA reports have, in majority, corroborated the 0r1g1n

claim being made, posrtlve origin determinations in such texts have not always yrelded in dlrect '

determinations favouring the origin claimed. Thrs was: precisely the result in the appeal case of

Blount ,(2,001), where the analyst supported the claim to Afghan fnatlonalrty,;though,' in also
identifying additional speech patterns consistent with a Pakistani origin,r Blount:fulti;mately ruled
against: the claimant on credibility :grOunds.f It is realities such as these that necessarrly 'raise:fthe
questionf of how such reports are to be: digested as expert evidence 'Whenf'i“e‘\‘fen their
corroborating determinations fail to yield consistent res’ults The controversy only deepens
when one considers that upon recelpt of LA reports contradicting the clarrned orlgrn the DIMIA
has, perhaps rrghtly, used such evidence to challenge the credrbrhty of the clarmant (Eades etal |
2003), but the DIMIA has also accepted nationality claims under such negatlve condrtrons
partrcularly in cases where the “caliber of the apphcant S ev1dence at hearmg has outwelghed
 the value of the LA report (Boyd 2002). - ; ‘ | e e
Considering the discussion thus ‘far,;it is Unsurprisingwthat the Australian;conteth,.has
yielded.to-such a vast and controversial debate regarding the inte~grity ,Of’,o,thyis{to‘ol’fto‘: assrst 1n '
status ,determination, especially in light of jevident'ifnCOfnsistencies in its applicati‘on,, There is
litﬂei doubt that the ~,‘Canadi~an,context would . also yield to srmllar dlSCLlSSlO]flS, ,‘,especrally
‘considering contextual f‘differences;, -One such difference is ,,the,inconsistent nature of legal
assistance for ‘clairnants,inf the country, wh‘ere‘k approximately 15 per cent are ,‘unrepresentedf at k
hearings and “only four ,provincial legal aidtprogramscurrenﬂ,y pay for 1‘ega,1. counsel"":(Sﬁhowler
2006, p. 228). This is ﬁparticuglarl‘y "signiﬁcantibearing in mind the role_of counsel injachieyinga
successful decision in'Austraha A secondis‘sué of concern is the factthat IRB cases arenow
presided over by a smgle member panel, with a greater- preponderance for mlscomrnunlcatlon

mrsunderstandrngr,r and uncorrected error” (p. Xn) and offering the greater posmbrhty for:

%% The term “LlngID” has been adopted by Eades et al. (2003) who refer to language analysrs as:
a form of linguistic identification, arguing against the tool asa thorough form of analysis.
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ne‘gativeandipotentially exclusionary links to be drawn;between LA ‘and status outcomes,
without ramification. - ’ k : . g
The llmrted accountability of decision- makers s further threatened by already addressed
problems 1nform1ng interpretations of evidence at the IRB, whereby decision- makers have
historically struggled to ‘consider all evidence i in its entlrety and rely on trustworthy evrdence
to make adverse ﬁndrngs of credibility” (IRB 2004a) When one cons:lders that the weighing of
evrdence at the IRB rests largely on “the apphcatlon of common sense” (IRB 2003), it is not
drfﬁcult to foresee some potentially damnrng 1mphcatrons of thls tool When common sense could k :
prove to be permeated by bras or skeptrclsm (Smlth 2007) Thrs 1s‘part1cularly of concern in

hght of the fact that ““it is not a revrewable error for the Board to rely on some documents and not

others” (IRB 2003, sec6.8. 4) Con51der1ng these 1ssues as well as’ the ‘noted IRB prejudice

against non—rnstltutronally;sanctloned evrdence;;(aSrmth 2007), it ;doesnot tak\‘e.muehpostulatmg S
to envision how LA use in Canada could work to COmpr(')mis‘efthe‘f::’rights ~::'of~:frundo~'CMented |

claimants and threaten the valueof impa'rtiality to Whichthei natlon has plediged ‘alile?giance; G

5. 2 3 3 “Equal Benef ‘ of the Law i “Rzghtmg LA “Wrongs T hrough Appeal

Whlle ‘the Austrahan context of use presents some complex legal and eth1cal challenges
to the evrdentrary 1ntegr1ty of LA, what i 1s essentral to this drscuss1on is that the presence of anj:‘
appeal alternatlve for rnany claimants has provrded the valuable srte at which negatrve status ;

: determmatrons based on: the use of LA have been corrected by the Refugee Revrew Trrbunal ‘
| (RRT) For: more than 22 per cent of the Afghan cla1mants in Austraha exposed to such testlng,
“the RRT has played as essential role in rrghtlng the wrongs of many 1n1t1al DIMIA decrslons |
remrndrng the reader that it has only been after extensive: engagement with the system that -
clalmants have eventually been rewarded with status in the country ‘ :

In addrtlon 1o publrshrng case reports and provrdlng a site to observe and challenge such'
10133 Afghan

: evrdence 1n practrce , the RRT has been responsrble for provrdrng a protectr

6%

fclalmants where, “presumably some of these had LA Wthh contradlcted th
but - there could have been other grounds for - mrtral DIMIA refusal” (Eades personal‘ g
communlcatlon August 11, 2008) Likewise 1mportant is that wh1le 78 per cent of Afghans have

recelved visas by DIMIA and 7 per cent on appeal of the 15 remarnmg_per cent whose LA

'contradrcted the cla1med orrgm two thrrds (190) were granted prot, tion r gardless of the report :

%



and a further one-quarter (48) of these individuals were granted visas following RRT decisions £

(Eades, personal commumcatron August 11, 2008) What thrs narratrve lends 1nsrght 1nt0 1s not iy

only the fact that “a large number of RRT decrsrons have the effect of overriding | the natloﬁ hty o

assertion be1ng made by LlngID” (Eades et al. 2003 p 190) thus alludmg to 1ts lrmrted o
credlbrllty as a tool but furthermore in how the RRT drvrsron has been essentral n provrdrng a |
necessary. s1te to challenge and correct some of the exclusronary 1mpacts that LA has had at the
initial DIMIA level N |
What thrs drscussron has thus attempted to shed lrght on 1s how LA has been used 1n*

Austraha both to exclude at the DIMIA level and provrde drffermg levels of access to protectron e

, for varlous groups of claimants. Whrle the appeal mechanrsm has provrded the means by WhICh

to amelrorate some of the problematic reahtres assocrated with LA, and has playeda valuable

role in domg 30, not all Australian claimants have had equal access to resources needed to amend ,

1n1t1al DIMIA decrs1ons and 1ndeed in some cases, LA has appeared to help expose the less

genurne nature of some asylum claims. What 1s obvrous though regardless of mdrvrdual T

experrences is that Wlthout such multr level engagement with the system asylum seekers 1n
Australra would likely be denred equal access to protectron and be drscrrmrnately excluded

systematrcally, more like the European trend reﬂects

- On th1s note it is cause for concern that LA may be adopted ina Canadran asyl', ,
wherern no appeal mechanlsm exrsts In such a context Where there is no 1ndependent review
trrbunal to offer the correctrve capacrtres of the RRT to challenge expose and reverse: e
r problematrc 1mpacts of LA on decision- makrng, there 1s no avenue avarlable to challenge the g
merits of the claim legally Addrtronally of concern is the fact that unhke the RRT that publrshesf
20 per cent of 1ts caseload the IRB in Canada does not engage in a srmrlar act of pubhcatron
While the RRT only deals vvrth appeal cases, the Trlbunal has all the same provrded a lens
through Wthh to monrtor the rntegrrty of LA in practrce —a realrty that would be denled 1n 1 the
Canadian context of a more covertly—executed system of status determrnatron and would lrkely :
yreld to such concessrons and unequal 1mpacts gorng unhmdered by review. ‘ | . |

In a Canadian env1ronment where k massrve dlsparrtres in grant ‘rates alreadyexrst :

(Rehaag 2007) and wrthout legal recourse to decrsron and dec1s10n maker revrew uman :

falhbrhty, bras and partrallty based on the mconsrstent use of LA as evrdence erl hkely‘ go |

unheeded by critique, and thus the tool more hkely to infringe on the non—drscrrmmatron clauses o
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to which the f’country is bound. In the process of doihg s0, LA could very likely yield to
potentially harmful repercussions for the individual/s ‘frfiﬁVOlved‘," and while the interests of
efficiency may be met to some degree in the adoptlonoftms “tool, the question demafndingf ,

further consideration necessarily remains, at what expense, and whose?




5.3 A Question of Time: Saved or Wasted?

While the undocumented” 'clarmant rests in the shadow of Western susprclon both |

partly Justrﬁed and yet explorted the lmposrtlon of Language Analys1s (LA) reﬂects how thrsq E

group of clarmants is Very lrkely to fall vrctlm to the gurse of an’ efﬁcrency rhetorrc in the B

Canadlan natlon a reahty only further exposed through analysrs of the pnontlzed concerns for[ .

fast and effectrve decrslon delrvery —the subJ ect of 1 tzme to whrch th1s paper now turns. ‘

5.3.1‘ The Vozce 0f the IRB

The recent IRB shift to a srngle decrslon-maker panel and the move to 1gnore

1mplementatlon of an appeal mechanrsm as guaranteed 1n Canada s lmmrgr on and Refugee
Protection Act are both a testament to the Canadran government S present operatlonal context 3
focused on a neolrberal clrmate of cuttmg costs, routmely exhrbrted through the avenue of L
reducmg the expense of resources and most 1mportantly, tlmely proceedlngs Tn the process the
asylum seeker has m many ways been on the losmg end of the drscourse of efﬁcrency, especrally , o
in such contexts Where procedural safeguards have been removed challenged or at some level ~
compromrsed The 1mposrt10n of LA n thrs context 1s partrcularly relevant to the present state of
the undocumented clarmant in Canada, where the 1nab111ty to qurckly corroborate 1dent1ty clarms ;
has y1elded to aggressrve IRB mterrogatrons of the natronahty berng clarmed ultrmately :
resultrng in procedural delays and lengthy questronmg perrods in order to make country of or1g1n

and cred1b111ty determrnatrons = rea11t1es that have together undermmed the IRB prrorrtrzed

concern for procedural efﬁcrency

In the context of the Canadran prlot prOJect the IRB 1s presently evaluatmg “Whether theu :

use of language analysrs:" 1 result in srgmﬁcant delays to the determmatron process” (IRB ;

2007b answer 18) suggestmg that the tool could ultrmately work 1n the clarmant s mterest of : ,‘
erther srmphfymg the hearlng process or: possrbly expedltrng procedures Whrle speedrng up :

status determmatlon has the capacrty to favour both the natron and the clarmant effect 'eness;~ :

and 1mpact must be evaluated based on the type of 1nterventromst mechamsm berng propose
the case of LA, the Australran lens makes it clear that the tool has mdeed paralleled signi

trme consummg demands in the determrnatron process especrally in cases where lrngu strc and ‘
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evidentiary procedures have been necessarily, and rightly, granted the timely: latitude to be

executed 'with:highdegrees of integrity under DIMIA and RRT"QQndiﬁQnS: .

5 3 2 A C’ase of Multlple Procedural Delays Austmlzan Realltles and Canadzan Implzcatzons i

ln lookmg to its Australian counterpart, Canada must necessarrly wergh how a practrced
behef in the trme savrng nature of LA to work cfﬁcrently, and consequent pressure placed upon |

actors 1nvolved in thrs regard, could Very likely challenge the ethrcal pulse of the process The

followrng drscussron voices some of these concerrs.

5. 3 2 1 LA Compames Clazm Fast and E]j‘ectlve Delzvery Adequat " ; ,‘Or Compromise? s
: Save time = commzsszon Spmkab todo th
Commzsszonmg Sprakab to carry outa languag 2
“save you time. You can trust our relzab’zlzly a
eﬁ‘ecnveness ‘Our analyses reduce the turnaround times
by publzc authorztzes who need further mformatzon 1o ¢

: : an zndlvzdual s language be und

el : ~ Sprakab Homepage‘2()08:1."::‘“~*: B
http //www sprakab com/englrsh/sprakanaly tm Sl

- This drscussron necessarrly begrns with the issue: of what compames clarm lies wrthrn "

thelr capacrty to. accomphsh Calhng to mind the for- proﬁt nature of LA enterprrsrng 1nst1tutrons .
‘m Europe and their desire to cater to Western expectatlons in complex determrnatlon processes
the above text from an online advertlsement reflects how companres lrke Sprakab have sought to .
S provrde a solutron to the 1dent1ty problems facrng countrles hke Canada Whrle many questlons‘ : ‘f
' still remaln unanswered regardrng LA and status decrsron makrng, vvhat is clear is the correlation ‘~
between the length of trme taken for a report’ to be produced and the 1ntegr1ty of the results, -

: mferred dependent also of « course on the quahﬁcatrons and abrhtres of the. analyst performrng,

the analysrs Ironrcally though the prrorltlzed value for qu1ck expedrted status dec1 kmakrng

~~~hngurstrc” .
tool ‘ ’ k :

Not only has Sprakab stated aims . of dehverlng 80 per cent of cases’ ‘w1th1none month‘,‘ .
(Reath 2004) but the company Webpage also provrdes a convenrent ord orm makrng explicit

its unique abrhty to offer express dehvery of LA reports w1th1n only 3 days (Sprakab : :ﬁ
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Homepage 2008). Srmrlar to the problem of LA companies maklng origin determrnatlons based ‘

on unqualrﬁed degrees of certamty, one must questlon whether here too. is another exarnple of o

how clalmed capabllltres threaten the 1ntegr1ty of the tool On 1ts websrte Sprakab falls to

acknowledge that certarn language Varletres may demand more tlme research preparatron or

multlple a;nalysts workmg in tandem - resources wh1ch may not. be 1mmed1ately avarlable there

are also no cautrons expressed regardmg partrcular crrterla that‘ mus e present (or absent) in the

case m order to prov1de professronally and adequately mfo ‘ xpre’ss":" ‘results ‘In such a

context where the need for speed i 1s shared by both the comm1ss y country and by companres

provrdmg the servrce the relrablllty of analy31s 18 herern compromrsed ’b he tlme restrrctlons'
and pressures for speed 1mposed whether exphcltly or 1mp11c1tly i ’ .

What should be demanded of such proceedmgs is that analysts are provrded ample tlme “
to address all factors 1nvolved in the apphcant s speech repertorre systematrcally, and be
accorded the necessary lrbertres to produce as accurate. and detalled reports as pos51ble (Reath

2004) Indeed Eades et al (2003) have questroned whether LA is perhap S

ot approprrate to
be used n the determmatlon of nat10nal1ty of refugee apphcants at al] precise y;because it 1s 50
t1me consum1ng to obtaln (p 187) But contrary to what should be standard procedure is the

reality that analysts are not only bemg pressured to provrde hast1ly drawn conclusrons but as

RRT decrslons have 1llum1nated there 1s also a seemmg urgency f to draw determrnate i
conclusrons of certalnty regardmg orrgrn as mentroned prev1ously 1f the controver31al 1ntegr1ty
represented by LA reports 1s not a drrect result of motlvators m the 1nterest of tlme as seems
l1kely, then such realltres only further 1mplrcate the lack of analyst expertrse in provrdmg
1nferences of a credrble and lmgurstrcally sound nature. Ui S

As countrres lrke Austraha and potentrally Canada demand trme effectlve results

exphcrtly in the purchase of express orders companles workmg 1n the for—proﬁt nature of

respondrng to such demand seem to be throwrng cautron to thewmd and as such companles and [ |

future and 1nstead ‘were to encourage thorough analyses —a fact that s perhaps ,llkely,'
ons1der1ng the average of 1 year it takes for mdlvrduals to go through the process (IRB 2008) -

there are addrtronal 1ssues of concern here
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5.3.2.2 LA as T,z'me-Consu'ming? ‘a Question of. ThoroughvEngagemenl With'the Evidence T

- Another site of warranted procedural delay respectmg LA use is the amount of tlme taken
to engage wrth the evrdence The reader is here remmded of the earlrer drscussron regardmg' -
both lawyer and decrsron maker attentlon to detail in addressrng the evrdentlary 1ntegr1ty of LA
in Austraha Inan asylum context where actors 1nvolved 1n:DIMIA decrsrons have proven to be

1nconsrstent varrables 1n “the dlgestron and applrcatlon of related evrdence to orlgm

determrnatlons it seems apparent that there 1s a co f‘i‘lelatlonal relatronshlp between the :
thoroughness of the evrdentrary ~1nvest1gatron~(read~ as trme taken ) by engaged stakeholders :
* and the integrity of decisions both bestowrng and denymg protectlon f o -

- In these regards LA should 1nherently be consrdered a trme consurnlng element in the

determination’ process Thrs 1s apparent by the procedural delays that have :n assocrated wrth

LA in Australra and have 1ncluded addrtlonal trme requrrements for mtervr ng the clarmant to i
make a voice recordrng, vvaltlng for the analysrs decrsron mak' tior hing.

of evrdence mdependently, tlme taken to address appllcant andlawyer conce s regardrng LA o

evrdence delays 1n the commlssromng of hngulstlc exp s to provrde yjcontradrctmg evrdence

,and the presentatron of contra—analysrs and oral expert testlmony durrng he. hearrng, among ’

others. Even more suggestrve of the trme consummg nature of the mtroduct n of‘ LA to the o

status context is the extent to whrch LA has been cause for rev1ew of the merrts of DlMIAi | ’
decrsrons thus leadmg to lengthy and costly appeal hearmgs In thrs context whrle the RRT has’ .
: reﬂected the capacrty to remedy some hastrly and problematrcally drawn determmatlons of orlgm .
based on LA 1t has also provrded 1ns1ght 1nto the necessrty for full and thorough engagement " “
W1th the tool to ensure 1ts value and effectrveness are maxrmrzed in the mterests of the clarmant |

and asylum mtegrrty




identity question have proven irrelevant to the issues of concern in particular cases (Eades et al

2003). In these ways and more; LA in Australia has provrded various sites which have not only*i :,, : :

threatened the desire for timely decision- makmg,but it has,also brought,to the fore the reality | i

that in many ways thetOol’ has been a waste of time proying"much*less Valuable than'eXpeCted
While the efﬁcrency argument could still be advanced and defended in-a Canadran

context Wlthout a system to review or appeal rejected cases based on merrt rlghtfully, language

analyses are, in ideal form, a necessarily lengthy addltron to he ) ‘ocess In denying its -

time- consummg nature ‘and thus masking thenega‘uve potentrald ‘j'sequences,; of the test by ;

prrorltrzmg the quick: and efficient processing of claims, undocumented asylum seekers are hkely

to. become even more vulnerable to Western whim, and 1 in the process:,l ; _ely- ose agency in
controlhng therr voices, their stories, and thus, qulte plausrbly, also thelrk futures w1thout
persecutlon : S ‘
Con51der1ng that the recommended IRB hearing time is approxrmately three hours
(Showler 2006); as well as the plethora of addrtronal issues of 1mport needlng to be addressed
during this time, there is good hkehhood that the time nnperatlve informing the LA issue here
discussed wrll not be addressed as. necessrty demands Ieavmg open' the poss1b1hty that the
negative potent1a1 impacts of use: wﬂl 20 denred or 1gnored While 1nterrogat1ng the adoptlon of
LA in Canada under the guise of an efﬁcrency 1nterest does expose the potentlally exclusmnary
1mpulse and. 1mpact of the tool, it also 1llum1nates how LA would likely only further dlmrmsh the
standards of mterventlon that the IRB has already. facﬂ1tated to deal with the 1dent1ty quest1on for
those,who are wrthout papers. In such a context, then,Canada;may not;only be sacrificing some

of the adyantages of the current system, but also wasting precious time in fdoing’sﬂo.* :

5.32.31L4 ‘ReZevanceiftos Expediting:CZaims o
A final thought regards the issue of expedrtlng clalms —an artlculatlon of Whlch Austraha:

and Canada have both made by hnkmg LA with the refugee 1nterest In thrs light, both countrres' :

have hrstorlcaﬂy shared a common desrre to 1mprove the speed at Wthh status is determrned fory' :

newcomers in the country = an 1ssue recently restored to natlonal dralogue m the two na‘nons




Canada, for its extreme backlog of claims;*® Australia, especl‘a‘lly due to Widespread crrtrc1sm for
its policies of mandatory detention ‘and the horri‘fﬁc' conditions in which ‘c’laimantshave‘ 'been
forced to live whrle awaltlng their hearings (Palmer 2()()5) Thrs subject is partrcularly relevant
because Canada has made public the desire * to m1n1mlze the growmg backlog of pendmg
clarms by 1ncreasmg the “use of fast track and exped1ted processes (Treasury Board of Canada “
2008) Expedrted cases are cons1dered strarghtforward and thus requrre only that the clarmant

| be mtervrewed by a refugee protect1on ofﬁcer 1nstead of needmg a full hearrng wrth an IRB ‘
member as decision- maker - While the 1nab1hty to provrde acceptable documentatron | :
establrshrng 1dent1ty [...] may dlsquahfy a cla1m for consrderatron under th1s type of fast-track |
processing (IRB 2005) the LA prlot pro;ect has been proposed as a potentlal solutron to:‘ -
undocumented claims, where the only barr1er to otherwrse srmple cases has been the lack of "

corroborating - identity evrdence Whrle thrs proposal overtly seems plausrble to beneﬁt ‘the

. cla1mant who performs to expectatron on the respe" twe LA test there are 1ssues of concern here.

Firstly, whlle 1t is not clearly known how long it takes Austraha to commrssron and

receive LA reports, norlf the country 1s engaglng m any form of ¢ express dehvery, as noted, |

above, what seems to be clear 1sthat LA is not provrdrng the fast and effectrve results needed to
1mproye the speed at wh1ch clarms have been processed in the country 1n recent years
'Interestmg to note 1s that whrle 2005 marked the begmnrng ofa program to accelerate raprdly the g
llprocessrng of asylurn cla1ms in: Australra (Eades personal commumcatron August ll 2008) | ’
: eXpedltrng has farled o cornc1de w1th the use of LA In a context where roughly 5 OOO,

frndrvrduals in the country on temporary Vlsas were berng assessed for permanent protectron the'

~'Austrahan goyernrnent went ahead wrth paper appllcatrons 1nstead of through an mtervrew f fi

process. Whrlethrs prOJect does not recommend for Canada a process of status determmatron

based only on. paper apphcatrons especrally m a system without appeal itis currous to note how, -

LA has not. paralleled 1nternat10nal artrculatrons of a l1nk to expedltmg' lalms Indeed after

Hn 2006/2007 there were approx1mately 26, 20() claims waiting’ for a decrsron representmg 31
per cent more than was forecasted for the year, and 30 per cent. more than n 2005/2006 (see IRB
2007d). e . s ,



controversial employment of a time- consumi‘ngprocess of evidentiary application is not the
solution. More controvers1a1 to this drscuss1on and also’ demandlng note, is that while LA hasf
not worked in the mterest of expedrtrng clalms to clarmant advantage it has been strategrcallyr
employed as Justrﬁcatlon for the quick removal and exclusron of undocumented claimants from §
protection in the country (McGeough 2005) o k J | :

F1nally, whlle one could postulate that servrces hke Sprakab’s express delivery” could

appear attractrve in the interest of i improving the trme to process status clarms ‘the above

discussion has already exposed the noted limitations llkely o 1nform such a move Whrle LA
could perhaps be fast enough to offer some ass1st1ng eapacrtles rn a fast tracked IRB -
env1ronment the reader is once agam cautloned about the problema‘nc assumptrons herem
exposed Partlcularly Worthy of mention is the fear that de01sron—makers m1ght fall prey to
drawrng a direct. correlatron between an analyst S determmatron of orrgrn and the orrgln cla1m
bemg made such a hnear relatron is problematlc in that a corroborated clarm may suggest an
easier shift to focus on other issues of relevance in expedltlng the case, Whereas an analysw that
contradrcts the claimant may- encourage greater skept1c1sm Where before there was none,

accompanying other negatlve connotatrons that may work to 1mpose strlcter 1nterrogatrons and‘
unfair burdens, both procedural and otherwrse on 1nd1v1duals now forced to endure a greater';
defense obllgatron 1n their protectlon clalm ' i k :

" In thrs regard whlle LA could beneﬁcrally work to beneﬁt some undocumented
clarmants here agarn is presented the drscrrmrnatory and problematrc potentlal of the tool to :
demarcate hnes of drs/advantage based on recelpt of LA reports The exclusronary hnks already '
reﬂected in the Austrahan context make this posszbzlzly seem probable Thus the sites of
drsadvantage are hkely to become marked by more than Just the drsparrtles 1nherent n who is
with and wrthout documents Wthh groups are labeled as such and which undocumented
clarmants prove successful in therr language test, but also WhICh 1nd1v1duals succeed m;
accomplrshrng the rrght to expedltlng then clarms compared to those who are relegated to a
 lengthy hearing, based on the use of LA | ‘ Lo |

"~ In the context of serlous concern in Canada over processrng trmes that are too long and
back]ogs that have been i 1ncreas1ng since the early days of the IRB (Campbell 2000 IRB 2006)
one mrght casily question wrth what lrkelrhood Canada would go forth Wrth the 1mplementatlon

of LA without sanctioning the procedural delays warranted to maintain the 1ntegr~1ty of the
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process. If the country proceeds forth from the pi10t~proj~ect working in the :‘hopesf:efz‘sﬁeedingup
the prdceSs ;,t"fhe“Australian example demonstrat‘es that there is one"alternativef 'e’tndapefhapfshet‘ter’ -
way of doing: so In a context where the language test here in ques‘uon neceSSanly and rlghtly
'demands various sites of unattractive procedural delay, in performlng and 1nterpret1ng LA as
ev1dence and in weighing its value in expedltlng clalms one 1s left to: ponder whether 1in the‘ .
Machlavelhan spmt the procedural interest of faster processmg tlmes mlght not only prove to
justify the means, but also the compromlses that may cyield to unequal impacts on the

undocumented claimant in Canada’s future.
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5.4 - The Economy of LA: a Cost-Benefit Analysis

While the precedmg sectron addresses the time requrrements that Language Analysrs
(LA) demands of both the process and engaged stakeholders thrs 1nterrogatron of the efﬁcrency

paradlgm 1S here drawn to a close by addressmg one ﬁnal concern the money 1ssue "

54.1 Ecunomy az‘ lhe IRB

Of 1nterest to both the IRB and this study is the subJecc of ‘Cudget forecasts for LA

hrstorrcally exrsted and does $0 presently, partrcularly worthy of mentron is the fact that srnce

the Board was ﬁrst establrshed by Parhament in 1988 Canada has consrstently truggled to
provide better management of the country s procedurally elaborate and trme consumrng‘
determrnatron process (Campbell 2000) In its farlure to do so, the “Cadrllac” of refugee systems
has gained an 1nternatronal reputatron as being the “most expensive” 1n the world (Showler 2006 :
- p.218). More recently, the Canadran context of i 1ncreas1ng resource constrarnts has paralleled a
shift in RPD budgetlng from $104 4M in 2004/2005 (Treasury Board of Canada Secretarrat,'
2()06) to an estimated only $8O M for 2008/2009 (Treasury Board of Canada Secretarrat 2008) '
As: such the IRB contrnues to be under extreme pressures to reconcrle resource hmrtatrons with
demands for efﬁc1ency, as was clearly 1llum1nated by then IRB Charrperson Jean Guy Fleury in
2004, when he succrnctly stated that “there i is no more new money Accordlngly, the need to
balance coneerns for efﬁcrency, fairness, and cost- effective 1nterventrons are debates being held
everyday at the Board (IRB 2004b) , , ‘ e
It is within this clrmate that LA has been tabled as a potentral a1d in the determrnatron

process, but it is also through such a prrorrtrzed lens for cost- effectrve 1nterventrons that the_' ,
Austrahan example of use challenges an understandmg of LA insuch a way. Importantly, 1n our:

economrcally rational” societies where the most convrncmg arguments are those Wthh rely on
number crunchmg, and ultlmately show that the returns are hrgher than 1nvestment” (Cohc-

Persker 2005 p xvn) the followrng drscussron exposes how artrculatlons of a cost beneﬁtr

67



analysrs working in the interest of IRB efficiency poses to parallel and perhaps mask very real

losses for the undocumented n Canada :

542 | LA as Cosﬂfn/Eﬁ%clive in Australia? :

‘ In addrtlon to exposrng LA 1n/effect1veness the dlscrrmrnatory 1mpacts of use, and the " :

problematlc drscourse of time- wasted the Australran lens here provrdes added 1nsrghts that Work

| to undermrne the Canadian hope for LA servrces that w1ll not only satlsfy demand but will do S0
to cost advantage The Australlan example exposes three major realltres that should cautrons

: agamst Canadlan artlculatlons of LA commdrng wrth the country S prrorltlzed efﬁc1ency :

paradrgm namely, the hlgh costs Australra has 1ncurred to engage LA experts the paralleled and : 5

problematrc logic of use that the expense see klngly has Justrﬁed in some cases and ﬁnally, the

fact that the country has reﬂected a decreasrng trend 1n use very llkely a partral result of the, ;

‘ lrmrted capac1ty of government to contrnue to ratlonallze the expense o

5 4. 2 | Quantzfj/mg Costs

of pmmary mterest and 1mport is the fact that Eqvator and Sprakab LA reports are not
cheap Whrle compames and governments allke have largely covertly sought to protect such,';_
‘mformatlon, a recent Australian House of Representatrves ,Report (Commonwealth» of Australraf
, 20‘06) - valuably illuminates “that *individua?l Eqvator: and ‘*Sprakab ’an’alyses ‘have‘ : been“ :
5 'commlssmned for $l 133 and $686, respectrvely (p- 134) Ona nat1onal level itis reported that :
the country spent over $4M on LA reports between July 2000 and July 2002 alone (Mercer 2002)
'— a realrty only more costly When one consrders how these numbers reﬂect merely the expense of
commlssronmg LA and do not account for added expenses 1ncurred by the DIMIA or RRT for
extra: admrnrstratrve services assomated with the tool, such as costs: mvolved 1n 1nterv1ew1ng the‘: :

clarmant added 1nterpreter fees hearrng delays extra legal services, among others i '

5422 Ai‘Past Trénd.:EXpenseand Use Syhibz"o‘ﬁcally Rati0n~alized'? el |

 The efﬁcrency log1c and hrgh expense of employrng languagean‘g : ‘st ,":n"'Australra in the

: 1nterest of detectmg true or1g1n “has seemmgly helped Justrfy a large scale natronal albert ‘ .

- _problematic, logrc of usmg it to advantage regardless of 1mpact and espec1ally in cases Where
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LA has challenged the origin claimed. In this respect, LA has yielded signiﬁcant practical
effects justifying the fiscal expense (Reath~2004)' - While LA has supported more: claims than :
was initially expected, and perhaps hoped for, one result has been the deployment ofa strategy to
deny access to protection based on LA results that drd in fact reject the claim — rnterestrngly, thrs ‘
has taken place both inside and outside the hearing. room In fact the real1ty that more than 20 ,
per cent of Afghan claims have gone uncorroborated by LA has been employed as proof that
fraudulence has been rampant in the country and thus costs seemrngly Justrﬁed in order to expose :
and address the ° undocumented” as the illegitimate claimant (DIMIA 2003 as crted in Reath
2004).. Accordrngly, in 2002, the federal government: planned to begrn Iarge—scale rejec‘uon of
temporary visas issued to Afghan refugees based on language tests that were exposrng fraudulent
identity claims (Mercer 2002). Also of concern was the deportatron of the, Bakhtrarrfamrly,k a
family of seven who  claimed- Afghan nationality ‘in Australia but Whosecredibility' was
challenged and ultlmately rejected by decision- makers on the basis of an LA report that
confirmed that the famrly came, wrth consrderable certamty,” from Baluchrstan in Pak1stan
(McGeough 2005). ey ‘ k , | ‘ e

k ‘After much publrc defense of the famlly in the complex battle over the 1dent1ty questron
and as the Austrahan government: sought assistance from ‘both - Paklstan and Afghanrstan to
conﬁrm country of natlonalrty, Australra persrsted in restmg largely on recerved language reports
to reject the asylum clarm and ultimately deport the famrly to Pakistan, even as the. group of 7 :
contrnued to demand that 1f they were indeed to be- returned home rt should be to therr natrve :
country of Afghamstan In thrs context, the cost of LA and the loglc 1nform1ng 1ts use (i 1ts.‘
-validity as strongly determrnatrve of nat1onalrty) seemrngly helped Justrfy the means to use 1t ,
‘Especrally relevant here 1S the 1issue of - deportatron and ‘the large scale embarrassment ;
(McGeough 2005) that the natron Would have undergone had Austraha returned them to. the
country they clarmed to herald from; a move that Would have essentrally undermrned the entlref ;
LA pI’OJCCl and the costly expense that the nat1on had S0 strongly come to depend on 1n 1ts status |

proceedmgs up untll that pornt

5 42, 3 4 Shzﬁmg T zde as Losses Ovenshadow Benef ls

The logrc of negatrve use: Justrfymg the expense of LA ‘has not reﬂected a lmear or

consistent trend, and indeed the above examples of such Justrﬁcatron have been challenged by



| the complex and contradictory uses of the tool in determining status invarying caseffcontexts,~as
discussed throughout these pages. In these regards, ;aﬁ‘nal issue of interest in the Australian
setting is that ”many‘ of the inconsistencies noted "throughout this ’paper ha’ve“been widely:
criticized in the country, by those: dlrectly and 1nd1rectly involved in status determrnatlon
1ncludrng decrsron makers, lawyers language professronals the medra and others Accordrngly, ;
it 1s Very probable that the growrng debate s1nce 1999 has helped to. undermme the logrc of :
1nvest1ng rn such expensrve resources When the outcome has mdeed been both problematrc and‘
unpredrctable and in a context ‘where the expert nature of the ev1dence has been repeatedly k

' called into questron “While there have been varrous polrcy changes and shrfts in mrgratron trends"'f "

in the country that have lrkely also contrrbu ',to the decreasrng relevance and employ of LA :
servrces realltres of growrng contra-analysrs and successful challenges to the legltrmacy of the :
tool have undoubtedly helped to undermrne the expense espec1ally When the advantages of a
‘ report determrnatlon have not been consrstently apphed to effectrve end and have often been
 ignored. ; sondhne -

, In these regards' 1t is signiﬁcant to note that not only does LA appear much'morerarely
in RRT reports in recent years 1ndeed it has not yet been mentroned 1n any 2008 report' ‘,
presently online, but decision-makers have also recelved it more poorly (Eades personal :
commumcatron August 11, 2008) Addmg to such observatrons is the fact that so many LA
reports have not contradrcted the orrgrn clarms bemg made by asylum seekers suggestmg the‘

k wasted ‘expense in attemptlng to expose somethmg that is- seemrngly largely not belng hrdden e
,'Whrle 1t does indeed and rightfully remam at the drscretron of Western governments to determrne o
" how LA results are quantlﬁably Justrﬁed ot not g1ven the country context the fact that many of

‘those upon Whom language tests have been 1mposed based on therr suspected clarms have

ultrmately received status in large numbers (Wazana 2004) is yet another testament to the 1llog1c '

mformmg the use and expense of LA to assrst in the rdentlty issue at hand

! Such changes rnclude the fact that undocumented Afghan clarmants are no longer enterrng o
onto Australian territory in large numbers due to recent deterrent measures. Also of note 1s the e
“shift towards expedited processes of determrnatron Where LA has not been utilized. L
32 When searching under “Language Analysis” and “Lrngurstrc Analysrs ’an. RRT publ1shed £
decisions, the followrng numbers of reports mention use of the tool: 2000 (11), 20()1 (89), 2002[,} "
(60), 2003 (6) 2004 (35) 2005 (16) 2006 (2), 2007 (2) 2008 (zero at present) 5 ~




In these regards and more it remains unsurprrsmg that the Australian example reﬂects a
decreasing trend in use, a fact best reﬂectmg a cost-loss analysrs of 1mplementat1on and best
illuminated by the reality that, the most recent data ayarlable;suggests that a mere $24,363 was | |
spent on LA in the 12 ;momhs preceding OCtober:‘1.;;3‘?,(2005;,'tasf;compared to the 'multiple;m;illion{sk o
of dollars invested\in"' years prior. (CommonWealth° of Australia: kf2006" p. 134). ‘While it kisg |
presently confirmed by the Australian Government that LA contmues to be used ‘in. cases ‘Where'
it is cons1dered that it will assist in evaluating and substantratrng clalms made by visa applicants -
about their orrgm” (DIMIA 2005 in Eades personal commumcatron August ll 2008) it has
- become clear from a linguistic, procedural and statrstrcal perspectrve that the controversral

1ntegr1ty and 1mpact of the tool largely fails to justify its cost in thrs context

5.4. 3 Impllcatzons of an IRB Perceptlon of LA Cost-Eﬁ'ectzveness

While it is hoped that the IRB pllOt prOJect exposes ‘the limited cost- effectlveness of the‘
tool as the precedmg drscussrons of effectrveness 1mpact and trmehness have all spoken to on' ‘
some level, this section necessarrly concludes with a final Warnmg of the dangers should thrs not
be the case. It is necessary to note that consrderlng the nature of the test ‘and the breadth of :
controversy discussed throughout the pages here it seems evident that LA should not be ‘
considered Worthy of the funds requrred to commlssmn such reports as ev1dence But grantmg :
'that Western governments across the globe have ‘embraced claims of its beneficral lmk to the
process this discussion makes specrﬁc reference to the ‘Canadian context in order to expose B
added partrcularrtres of why the tool i is not hkely to provrde good value for money e
k Tn the context of a ﬁscally restramed IRB system Where the cost of proceSSrng one clarm '
ranges from $1, 600, to upwards of $5 700 for complex cases (IRB 2007d) one must cautron ‘
against the danger that expense m1ght prove to correlate in Justrﬁed negatlve uses, as the» i
Australian example raises. Whrle Canada has only stated that LA is bemg tested in the contextt
~of asszstmg in the decision- makmg process for undocumented cases there i 1s concern that a hrgh'k‘

investment of funds will parallel the desrre and the loglc of drgestmg such 1nformatron as truth ‘

especially since Canada has already ernbraced the notron that the 1nternat1onal communrt has' .
been ‘reliably” usrng the tool for years Cons1der1ng the illogic of rnvestrng large sums of :
money for services that do not render effectrve and useful results there is fear that whrle the IRB

states it “does not have a preterred position on the outcome” (IRB 2007b, answer 14), recerved ;
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reports that challenge the or1gm claim being made: could Justrfy practical ramifications followmg
the Australian lead. In this regard, ratlonalrzrng the hrgh expense of LA may yreld to the ethical :
and legal concessions agarnst the undocumented 1nterest discussed throughout these pages ' |
Tt also seems clear that the IRB should not easrly be abl 10 Justrfy the abrlrty to- afford
such a tool especrally in some cases where the commlssronmg of LA could nearly double the
cost of an 1nd1V1dual clalm altogether, and in the | process ultlmately yield to 1nconclusrve results ‘ ',fifl
In thls regard, going ahead with the grossly expensrve tool in thrs context' would Very likely
| challenge the integrity with which the. country has engaged in the prlot prOJect (1 e. 1ts assisting i

capacity) and instead possibly expose some of the more Pplausibly subversrve desires rnformrng

the tool’s use (i.e. to expose the fraudulent) Thrs Would become especrally evident: consrdermg g

the non-consensual nature of use, its 1mposrtron on only certarn d1scr1m1nately selected groups, ‘

~and the already financially exhausted system Comblned these factors could 1mp11cate a
perceptrve shift from LA as a helpful tool to a weapon of 1dent1ﬁcatron and exclusmn
This dlscussron brrngs another Vrtal 1ssue to the fore If Canada decrdes that LA isa

Valuable tool worthy of use than the cost 1ssue becomes an added drscrrmlnatory burden rmposed -

on 1dentrf1ed clarmants Con31der1ng that Canada avords srgmfrcant procedural expense‘ rorn not, e

mamtalmng complex mult1 level appeal optrons for clalmants LA could qurte easrly be ,{‘
employed as expert evrdence agarnst the undocumented clarmant w1th lrmrted decrsron-maker ‘
accountablllty for problematrc applrcatrons and lrttle reason for lengthy engagement w1th the’
evidence when superfr01a1 mterpretat10ns could Very qulckly ard in makrng, albert,‘
‘ problematrcally, an orrgln and/or credlbrlrty determlnatlon Complrcatrng the matter if Canada

Were to 1mplement use of the tool ona cost effeetrve assertron then 1nherent in this notron would 5

also appear a natronally sanctroned removal of procedural safeguards leadmg to unequal
, treatment and protectron for those 1nvolved > : L G

Because LA is an expensrve tool and forced upon clarmants a l' ‘ ylmpact may mean

many 1nd1V1duals belng denied the ability to provrde contra—analysrsa 1 de enseargumentatlon,

' erther from a lack of funds and/or legal ard Thrs 1s partrcularly releva n 'kderi‘ng there exists i

no. appeal stage upon whrch to Vorce these concerns 1n Canada,“"l ause analysts rernarn o

anonymous and contra analy51s has proven the 1deal way in Australra allenge the 1ntegr1ty' |

~of such evrdence LA in Canada could Very lrkely provrde a s1te wrthrn whrch the IRB could‘ :

undermme clarmant testlmony, knowmg all the whrle that expertrse to challenge such
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articulations Would likely remain largely absent. In this case, a cost-‘beneﬁt analysis of L‘Aeould
prove to Justlfy the use of the tool and its dlgestlon and apphcatmn as truth, Wlth hmlteds
intervention to counter this interest. & ; o i “

Given the unpredlctable nature of LA reporting and resultlng determmatlons the
problematic assumptlons and methodologles mformmg its execu‘uon and ‘what should perhaps be :
a right to sub31d12ed contra—analy51s as is the’ case in the Netherlands the expenswe service of
LA should be cons1dered beyond both the budget cmd the humamtanan con501ence of the sole
: Canadlan 1nst1tut10n makmg protectlon decisions. If decreasmg mvestment 1n such serv1ces in
Austraha IS not alone the- best proof of thls than the ineffi czency logzc 1llum1nated in the

precedlng pages and the legal and moral prerogatwes hkely to be. comprormsed by artlculatlons |

of cost effectlveness should be. In an env1ronment where Western states constan‘dy “lament the

high costs. of maintaining 1nd1v1dual refugee status determlnatlon mechamsms” (Kumln 20()4 P
3)s LA offers one site of potent1a1 engagement where r1ghtful ‘avoidance could help eschew‘

future discussions of wasted IRB dollars and potentlally also, threatened refugee hves

B



SECTION 6: DISCUSSION AND PROPOSALS

6.1 A Final Interrogation of Language Analysis in the ﬁCanadian Context o

To borrow from Shohamy (l 997) “there isa pubhc story and then a real story,” the latter
of which i is frequently ‘revealed by tests [...] pushed by bureaucrats and often not known tothe
‘ pubhc (p. 347). In marking the harsh distinction between what evrdence in status determrnatlon |
should be, and the departure from this standard that LA use has reﬂected these pages have .
sought to expose the story behind the Canadran artlculatron of LA® rehabrhty, attemptmg to do’ ’
so by raising the curtain on procedural narrat1ves in Austraha narratlves of proven ’
~drscr1m1nat10n ‘exploitation, and injustice: that have largely COVertly been subsumed w1th1n the
~ prevailing Western drscourses of efﬁcrency and fraudulence lnterestrngly though more current
manifestations in the Australian context reﬂect a shrft away from these negatrve 1mphcat10ns ;’
| and while the government has not artrculated the farhngs of the tool through an efﬁ01ency lens
-~ the preceding pages reflect on how these Values seem1ngly no longer Justrfy LA ‘with’ the same
fervor that informed early use in the country. ‘ = ST

While the IRB has claimed to be mvestlgatlng the potentral ut1hty of LA to assist 1ns
dec151on-mak1ng, such an art1culat10n seemlngly 1mpl1cates the natlon 1n e1ther fraudulently or
: narvely claiming - 1nnocence of the problemat1c reahtres yrelded by the use of this tool abroad

This study has revealed through analyses of both eﬁ’ectzveness and lmpact that LA in practrce has k‘
nourlshed contexts of status deterrmnatlon that have provrded 1ncons1stent unequal and unfarr
correlatrons in the expenences of  the undocumented and ultlmate status decrsrons
Interrogatrons of the time and cost variables explored in these ‘pages have not only exposed how -
| prlorrtrzed concerns for the pract1cal efﬁcacy of such a tool has threatened the noted legal and,‘ :
moral values but also how, in the end, the pragmatrsm 1nformed by LA use in Austraha hasy :
ultrmately farled to 3ust1fy both the rlghts concessions and the 51gn1ﬁcant 1nvestments that have o

SO evrdently been made in the LA 1nterest in recent years.

 The stark drchotomy between the lived ~Aus~tral1an experience" of LA ftrled t‘e?sted kand :

largely rejected and the stated Canadian 1deal for the future seems very l1kely to mar the latter
| natrons reputat1on as humanrtarran leader should 1mplementatron proceed Indeed one may
question how the global dralogue Canada mamtams with its F1rst World contemporarles has

failed to attract public acknowledgernent and controversy in the Canadlan state: or whether




perhaps, this is exactly the type of “story being silenced in the stated aims of the project, and in
the seemingly covert nature wrth which the study is takmg place 1n the country. In many ways it
srmply appears as though Canada is contemplatrng Jornlng the Western trend at too late an hour
at least to pursue this. avenue honorably and with- 1ntentrons well 1nformed |

In an asylum context where the credrbrlrty of the clarmant i 100 per cent of the issue- at .
hand (Showler 2006) and ‘where the sole questron of mterest before the IRB is “whether the -
evrdence 1s credrble or. trustworthy” (IRB 2003) ‘the logrc of Canada proceedrng forth on the
claimed utrhty of LA, especrally in a global context where other countrres have reﬂected such
opposrng narratrves of use, suggests an atternpt on the part of the natron to deny the exclusronary :
and unfavourable contexts within which it has been 1rnposed 1n nearly every natron in whrch it

has been commrssroned  Thus, cloaked in the rhetoric of atternptrng to help 1dent1fy place of -

or1g1n seems to be the underlying interest to detect and expose the Other and do so in ways that : =

demarcate belongrngalong the culture line and in- the polrtrcal rnt,erests of the :natron,sg,By ,
un‘dermining the efﬁciency mask coloring the orientation of the pilot project'objective’s“inthis
way, it scems-as though the IRB is perhaps already guilty of subversrve rnotrve —and thrs before

1mplernentat10n has yet to take effect.

6.2 Proposals for Implernentatron Cautromng Agarnst a Pre Medrated Mrs Step

Whlle the notron of reconstructron through counter-storytelhng” lres at the heart of :

crrtrcal race theory (Schnerder 2003) thrs paper now addresses how some of the harrnful

rarnrﬁcatrons of LA use in Australia could be cushroned by much warranted procedural cautrons o |

in the Canadran context The followrng are some proposals for better gurdrng the use of LA in
ways that mrght help restore equrhbrrum to seemrngly dangerous understandrngs of pragrnatrc -

hurnanrtarranrsrn 1n Canada a

Frrstly, 1t should be consrdered necessary that the IRB avoid the drscrrrnlnatory' : ,‘

‘ rmposrtron of LA on 1dent1f ed groups In thrs regard if the objectrve standard is not to shrft ,

away from an expectatron and demand for 1dent1ty docurnents conﬁrmrng natronalrty, then LA""

should be 1rnposed on all undocumented 1nd1vrduals equally, wrthout prrvrleged group drstf‘ r ctron k
or dlscrrmrnatory objectrveness Whrle this optron is lrkely to prove unattractrve through the IRB
lens, 1t is also here suggested that the 1dent1ﬁcatron and 1mpos1tron of LA on partrcular groups be '

altogether avoided, and LA prescrrbed for certaln mdrvrduals whose rdentrtres are in questron e
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such a shift would avord homogenizing applicant 1dent1t1es based on shared or1g1n and mrght
also work to reduce the debilitating effects of skepticism and group bias. '

Should - Canada avoid forgoing 1mplementatron the IRB should also clearly define
admrnrstratlve and procedural regulatrons guldlng the 1nterpretat10n and apphcatron of 1A
reports specrﬁc to the Canadian context. These must be complementary to the 1nternat10nal
guidelines already established, but relevant to the Canadran legal and administrative framework. ‘
Whrle they Would not be “legally binding on: members 1'[5;15, hoped, ,that th,eymrghthelp gurde -
more consistent practices (IRB 2004a), alongside. member"trainingi and consultatiOnsregarding 7
appropriate LA use. This professmnahzatron of the ﬁeld on the IRB front should equally parallelf’
similar standards- for reliable and credlble lmguzstzc pract1ces thus, Canada has a respon51b111ty -
towards undocumented  claimants to demand that analysts better quahfy their or1g1n
determinations and: provrde their profess1onal quahﬁcatlons In these regards Canada could 20
one step further and follow the practrces of Swrtzerland and other Western European countnes .
and create its own 1ndependent LA department on the domestrc stage Th1s would allow the IRB’ i
to regulate the service and the quahty of reports produced and also prov1de the opportunrty to
hold accountable toa hlgher degree those rndrvrduals Whose skrlls are belng used to 1nfluence
life or death decisions. k, o e ~

‘While a lack of sufﬁcrent resources, both hngulstlc and ﬁnancral makes the creation of 4
domestlc LA bureau less plausrble decrsron maker accountab111ty remarns vrtal as. Board :
members are 1nvolved in complex case analyses equally srgmﬁcant to the work engaged 1n by
doctors lawyers and Judges o who are all held respon51ble by the public.. Transparency s one |
avenue to ensure that decrsron makers credrbly evaluate eV1dence and we1gh decrs1ons with
cautlon (CCR 2004a) Whlle already legally mandated to provrde wrrtten reports for all.
dec1s1ons as. per IRPA (sec 169), accountab1hty can be better accomphshed by followrng the
RRT example and publishing a certain percentage of IRB case reports and also by ensurmg that -

an evaluatron of the apphcatron of LA be pubhcly performed after use commences in order to;‘,

expose, monrtor and address any controvers1es evident i in IRB practrces

In closrng, and perhaps most rmportantly, Canada should fonf e

1nternatlonal trend -

‘and 1mplement the already leg1slat1vely promrsed Refugee Protectlon D' ’ : n rrght to an appeal

The Austrahan example undoubtedly reﬂects the 1rnperat1ve ofg_f peal procedures to . help

: safeguard agalnst rrghts Vlolatlons srlenced at the 1n1t1al stage of demsron—makmg, 1nclud1ng LA
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issues as well as others While Canada has not yet ensured ~this vital safeguard, there was hop'e

that this deﬁmeney Would soon be remedred especrally When the Senate Voted to honour the e

appeal by passmg Brll C- 280 in June of 2008 (CCR 2008) Unfortunately, “the day the House of &
Commons was to ratlfy it; the session ended” (Taylor 2008) Whrle the long ﬁght for an appeall ‘
based on the merrts of the claim continues, such a prorogue 1s paralleled by the reality that the

IRB has made 1t publlcly known that the appeal would only‘be a paper process wrthout oral,

hearmgs oral submrssrons or new evidence (IRB 2007c) Thus w ile the adopt1on of any form

of review may represent one step forward in’ the future, LA 1mpleme : tatron in the nearer future
and the denied abrhty to present further arguments and evrdenee agarnst LA reports through a

paper appeal process is more hkely to represent two steps back
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SECTION 7: ,C,ONCLUSION ferl

| ] can assure everyone concerned that our mmatzves wzll not ]eopardlze
fazrness against the benefits of efficiencies. This is not a new mantra;
these have been our values since the begmnmg Eers
' , IRB 2004b :
In 2004 then IRB Chalrperson Jean Guy Fleury made the above statement reﬂectlng on

an. IRB hlstory of mstrtutlonal loyalty toward balancrng domest1c and mternatronal 1nterests o

pragmatrc and. humamtarran ones.. Whrle alludmg here to a mantra of hrstorrc precedent g

F leury seems to have been reclarmrng a past narratrv : ‘, fan attempt to cush1on then opposrtronal

vo1ces facmg the IRB Whrle mdeed the mantra may not have been new at the t1me it seems :
that 1ts failures were becommg more evrdently S0, as has clearly been the case smce . ; | ,’
Shortly followrng the above afﬁrmatron Justrce Edmond Blanchard of the Federal Court

of Canada ruled that the 1mplementatron of reverse order questronmg in the hear1ng room,
whrch encouraged decrsron makers to mterrogate cla1mants before legal representatrves were"‘
able to present the cla1m was not only a’ procedural v1olatron but also an 1llegal retrenchment'
of refugee rlghts in the interests of economy (CCR 2006b) Later m May of the same year o
Fleury felt compelled to repeat hrs allegrance to the notron that effrcrency and creatlvrty needf
not and cannot come at the expense of farrness” (IRB 2006) only to be followed the comrngdig
January w1th 1mplementat1on of the controversral Language Analysrs Prlot PI’OJGCt an 1n1t1at1ve i""f;
‘advocated by the lRB for its value to assrst in status decrsron makrng, whrle at the same trme'
: srlencrng the tool S controvers1al 1nternatronal track record and 1ts lrkely potentral to Jeopardrze
k the 1nst1tutron S long heralded protectron mandate - S ‘ "
If the 1nterest of equrlrbrrum has truly exrsted at the heart of the IRB then the 1nst1tutron

would have by now addressed the fact that 1t is presently short more than one—thrrd (46) of the,i

decrsron makers rt requrres and. rt would have also overcome the challenge of consrstently hrgh'f .

decrsron-maker turnover rates two realrtres that have plagued the system by encouragmg :

backlogs and procedural delays and have done so srnce the early days of status decrsron makrng

(CCR 2007) But these more obv1ous and less. controversral ways o addressin g‘the mefﬁcrency : 'il,}

k crrs1s at the IRB have not reﬂected the approaches taken and it 1s becom g mcreasrngly more "

evrdent that beneath the cloak of the efﬁcrency rhetorrc lays an exclusronary pulse
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Undocumented claimants by no blatant means present the greatest effrcrency barrrers
1nh1b1tmg IRB dec1sron—mak1ng, but the seemmgly strateglc targeting of LA on these groups”
under the gurse of efﬁcrency, is poised to veil- underlyrng and less prlstrne exclusmnary 1nterests

- Given the natlon S hrstonc precedent of strugghng to balance"humamtarlan and practical motrve i

the country S comphcrty in nourlshlng Western 1deolog1e of exclus1on as well as its

engagement in processes that have helped contarn the refugee problem to the global South it

seems that protectlon mandates manipulated through the language of efﬁclency represent more a

means to protect the natron from the newcomer and less the newcom f‘from the persecutron they
have fled. k k o U :

Whrle we do not yet know the results of the IRB study, nor Whether lmplementatron is to ‘
proceed in the country, this 1nvest1gatron has informed upon the hkely effects LA may have on
the quahty of asylum should this be the case. In domg 50, it has eXposed two contradrctrng :
notions: firstly, the 1llogrc of the efﬁcrency paradigm in th1s context should ethical and legalf
values remarn rrghtly on their pedestals and secondly, the mask that the efﬁcrency paradrgm wrll
likely represent should Canada proceed forth to subvert the humanrtarlan pulse of status, ‘
determmatron and encourage the efﬁcrency 1llusron to be honored - S i :

In forcmg added burdens of proof on the undocumented the IRB is already gullty of'
relegatrng certain clarmants to posrtrons of pubhc 1nferror1ty and dlsadvantage through the prlot ;
initiative. In denymg the legrtrmacy of thelr “papers, the truthfulness of their storres and ‘
undermmrng the cla1m that the1r spoken languages are those of therr homelands Western natlons
have employed LA to explort a hngurstlc chasm of d1fference through a problematrc and
seemrngly rmperral loglc one that has proven to demarcate belonglng through a Western lens of |
perception, and not a hurnanltarlan one. k ‘

‘While the IRB hearlng room may be said to present a non adversarlal domaln proving
victimhood no longer seems to be enough. Through the lens of LA 1t seems that one must be“vy
both a genulne and des1rable victim; hence one must conform to the Western drctate of
belonging, however the borders be demarcated In an asylum context where drscretron largely'
informs decision- makmg, the test in questlon seems hkely to represent but another artrculatron of
historic attempts to regulate the un/welcome ‘Other, another attempt to- ensure a better

management of the turnstrle of asylum that regulates entry to the nation, and ultrmately,
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membership in the Canadian community. Ignoring the Aﬁstralian ilI‘ogi,‘c' of use Wiﬂ perhaps

prove to be the best testament of this. e e | | |
-Based on "th‘e notion that if a claimant'is telfiihg the ';t:ifuyth, they wili pass the {tést,;it seems

that much more than a mere mantra is at stake, and only time will tell ?iff'the; néed for speed

proves to undermine further a right to asylum evermore under siege in the Canadian knation. )
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